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FRIDAY, MARCH 19, 1954 


Unirep Sratres SENATE, 
SuscomMMItTresE No. 4 on Warer TRANSPORTATION OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington. dD. C. 


The subcommittee met at 10:05 a. m., pursuant to call, in room G-16 
in the Capitol, Senator Warren G, Magnuson presiding. 

Present: Senator Magnuson (acting chairman). 

Senator Magnuson (acting chairman of the subcommittee). We 
will proceed, gentlemen. 

This is a hearing on S. 1148, introduced by Senator Schoeppel in 
March 1953, and S. 1878, introduced by me, in May 1953. Both bills 
were sponsored by the Association of American Shipowners, and we 
will put both the bills in the record at this point. 

(The bills, S. 1148 and S. 1878, are as follows:) 


[S. 1148, 838d Cong., 1st sess.] 
A BILL To amend the Merchant Marine Act of 1936, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (1) section 1209 (a) of the Merchant 
Marine Act, 1986, as amended (U. S. C., title 46, sec. 1289 (a)) is amended to 
read as follows: 

“(a) The Secretary, in the administration of this title, may issue such policies, 
rules, and regulations as he deems proper and may adjust and pay losses, com- 
promise and settle claims, whether in favor of or against the United States and 
pay the amount of any judgment rendered against the United States in any suit, 
or the amount of any settlement agreed upon, in respect of any claim under 
insurance authorized by this title, but every hull insurance policy issued under 
the provisions of this title shall provide that if the amount of any claim on 
account of the actual or constructive total loss of the vessel insured exceeds the 
amount that would have been payable as just compensation under the fifth article 
of amendment of the Constitution if the vessel had been taken by the Government 
immediately preceding such loss, the indemnity on account of such loss that may 
be adjudged or paid pursuant to such claim shall be limited to an amount equal 
to the just compensation that would have been so payable.” 

(2) Every war risk hull insurance policy issued under title XII of the Mer- 
chant Marine Act, 1936, which is in force on the date of the enactment of this 
Act, shall, as of the beginning of such date, be deemed to have been amended to 
conform to the requirements of this Act unless the insured, within ten days after 
such date, objects to such amendment. 

Sec. 2. The tenth paragraph under the heading “Operating Differential Sub- 
sidies” in title II of the Independent Offices Appropriation Act, 1958, and the 
corresponding paragraphs of the Independent Offices Appropriation Act, 1952, 
and the Third Supplemental Appropriation Act, 1951, are hereby amended by 
striking out the words “by this or any other Act” and inserting in lieu thereof 
“by this Act or by any other Act enacted prior to the date of the enactment of 
this Act.” 

1 
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[S. 1878, 83d Cong., 1st sess.] 
A BILL To amend the Merchant Marine Act of 1986, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (1) section 1209 (a) of the Merchant 
Marine Act, 1936, as amended (U. S. C., title 46, sec. 1289 (a)), is amended 
to read as follows: 

“(a) (1) Subject to the provisions of paragraph (2) of this subsection (a), 
the Secretary, in the administration of this title, may issue such policies, rules, 
and regulations as he deems proper and may adjust and pay losses, compromise 
and settle claims, whether in favor of or against the United States, and pay 
the amount of any judgment rendered against the United States in any suit, 
or the amount of any settlement agreed upon, in respect of any claim under 
insurance authorized by this title. 

“(2) In respect of hull insurance, the valuation in the policy for actual 
or constructive total loss of the vessel insured shall be such amount as the 
Secretary shall determine to be the fair and reasonable value of the vessel 
at the time of the attachment of the insurance under said policy: Provided, 
however, That the insured shall have the right within sixty days after the 
attachment of the insurance under said policy, or within sixty days after 
determination of such valuation by the Secretary, whichever is later, to reject 
such valuation, but shall continue to pay premiums upon such valuation at 
the rate provided for in said policy. In the event of the actual or constructive 
total loss of the vessel, if the insured has so rejected such valuation, the insured 
shall be paid 75 per centum of such valuation so determined by the Secretary 
and shall be entitled to sue the United States in a court having a gare of 
such claims to recover such a further amount as added to said 75 per centum 
would be equal to the just compensation which such court determines would 
have been payable if the vessel had been requisitioned for title under section 
902 at the time of the attachment of the insurance under said policy. In the 
event of such court determination, premiums under the policy shall be adjusted 
on the basis of the valuation as finally determined and of the rate provided 
for in said policy.” 

(2) All war risk insurance issued under title XII of the Merchant Marine 
Act, 1936, which is in force on the date of the enactment of this Act, shall, 
as of the beginning of such date, be deemed to have been amended to conform 
to the requirements of this Act unless the insured, within ten days after such 
date, objects to such amendment. 

Sec. 2. The tenth paragraph under the heading “OPERATING DIFFERENTIAL SUB- 
stpres” in title II of the Independent Offices Appropriation Act, 1952, and the 
Third Supplemental Appropriation ‘ct, 1951, are hereby amended by striking 
out the words “by this or any other Act” and inserting in lieu thereof “by this 
Act or by any other Act enacted prior to the date of the enactment of this Act.” 


I don’t know if it would be desirable to have those favoring the 
bill testify first or have Mr. Casey testify as to the substitute. 

Mr. Morcan. I would like to heat from Mr. Casey. 

Senator Magnuson. All right. I understand there have been some 
substitutes arranged, and you want to explain that. 


STATEMENT OF RALPH E. CASEY, ASSOCIATE GENERAL COUNSEL, 
GENERAL ACCOUNTING OFFICE 


Mr. Casey. Mr. Chairman, before I begin my testimony this morn- 
ing I should like to say that since Mr. Louis Rothschild took office 
as Chairman of the Federal Maritime Board last July, I have had 
occasion many times to sit down with him and his staff and work 
out troublesome problems affecting the merchant marine. Each 
time I have found him to be sincere and conscientious in his admin- 
istration of the laws. He has displayed equal zeal for fostering the 
merchant marine and for the taxpayers. 
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Our association has been most satisfactory, and productive, I 
believe, of extremely beneficial results. This is, of course, as it should 
be, and I have every confidence it will continue. 

In fact, I feel that as this particular hearing develops, it will 
become apparent that this war risk insurance problem is one that 

‘an and probably should be worked out administratively. 

However, since so may bills have been proposed, are being proposed, 
by the industry, and a substitute which we, ourselves, proposed last 
year, and now I understand from the report of Secretary Weeks that 
the Maritime has a still different version. I believe this subcommittee 
will want to know exactly what the problem is and satisfy itself as 
to the most desirable solution to it. 

As you probably know, the Comptroller General has already sub- 
mitted two reports on these bills to the committee, and while I had 
originally intended reading those reports, I see no useful purpose 
to reading them, since they are already in the record of the subeom- 
mittee. 

The sponsor of these proposals, the Association of American Ship 
Owners, addressed a letter to the chairman of the full committee 
in which he made certain comments with respect to the Comptroller 
General’s report. The substance of the letter was to the effect that 
the purpose of S. 1148 was to repeal the appropriation rider which 
appeared in the Appropriation Act for the Maritime Administration 
for the past 3 years. We have given careful consideration not only 
to S. 1148, but also to the bill introduced by yourself, S. 1878, which 
I understand is the same bill introduced in the House of Congressman 
Allen. 

In his letter of April 24, 1953, former Senator Ball stated: 

We are not wedded to the valuation formula proposed in section 1 of 8S. 1148; 
in fact, the same language which appears in section 902 (a) of the 1936 act 
would be perfectly acceptable to us. 

This statement encouraged us to think that possibly if, in fact, the 
shipowners have been pl: aced in a dilemma by reason of the appro- 
priation rider and the interpretation placed upon it by the Maritime 
Administration, some remedial legislation might be worked out which 
would solve the dilemma but nevertheless retain the safeguards 
intended by the Congress. 

We have prepeared a substitute bill, Mr. Chairman, which we think 
will accomplish those objectives and would like to offer it for the 
consideration of the committee at this time. I should like to explain 
briefly the thinking upon which this proposal is based. Neither the 
Senate nor the House bills thus far introduced would impose specifi- 
cally upon the administrative determination of the value of the vessel 
to be stated in the policy for actual or constructive total loss purposes 
the limitations of section 902 (a) of the 1936 act. In one bill the 
amount payable under the insurance policy would be the fair and 
reasonable value of the vessel at the time the policy attached and in 
the other it would be no more than just compensation under the fifth 
amendment. 

At indicated in Mr. Warren’s report, the President thought when he 
signed the an Risk Insurance Act of 1950 that this language— that 
is the words “fair and reasonable value”— referred to the nonenhance- 
ment valuation of the vessel. In other words, the valuation deter- 
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mined would be with due regard to the limitations of the enhancement 
clause in section 902 (a). 

Admittedly, however, the language of the bill does not make the 
enhancement limitation specific ‘ally applicable to administrative deter- 
minations. Under S. 1878, there is a proviso which would authorize 
the insured to object to the valuation stated in the policy and in the 
event of the actual or constructive total loss of the vessel thereafter 
to accept 75 percent of phe valuation administratively dete srmined and 
sue in the courts for such further sum as added to 7 percent would 
equi al jus st compensation — rmined under the provisions of section 
902 (a) of the 1936 act. Thus, in that bill the enhancement limitation 
is made applicable to the amount recoverable in the courts but not 
spec ifically made applicable to the determination by the Secretary of 
Commerce. 

We, in the General Accounting Office, see a real meaning and effect 
in this enhancement limitation. There is no question but that during 
World War II the language was not viewed generally by the courts 
as having the effect which we feel sure the Congress intended. We 
have hopes that during the present or future emergencies the courts 
will take a more enlightened view of this language. Consequently, 
in order to avoid any doubt as to whether it applies to administrative 
determinations of valuation for insurance purposes we have sug- 
gested that the nonenhancement features of section 902 be specifically 
written into the law. 

Senator Macnuson. Why are you fellows so afraid of them going to 
court on enhancement? Why? The courts will decide it. 

Mr. Casey. Mr. Chairman, my bill permits them to go to court. 

Senator Maenuson. It does? I haven’t read yours. But it still 
allows that? 

Mr. Casey. Yes. 

Senator Magnuson. You don’t oppose that per se. 

Mr. Casey. No, sir. 

We agree with the proponents of these bills, however, that the 
insured should under those circumstances—and now I am coming 
to the point you raised—have the right to recover as much for his 
vessel if lost under Government insurance as he would have been 
entitled to recover had the vessel been requisitioned under section 
902 (a). At the same time, if the owner rejects the administrative 
determination the action in the courts should be a de novo proceed- 
ing. Under the present bills, and for that matter under section 902 (a) 
as it now reads, the owner is given the right to accept 75 percent of 
the administratively determined value and sue for such further 
amount as added to the 75 percent would equal just compensation. 
This raises some question as to what the result would be if a court 
should find that the 75 percent already paid administratively was in 
excess of the unenhanced value of the vessel. In such a case the 
owner should be required to pay back the excess but I have some 
question as to whether a court could render a judgment against the 
owner under existing law. In other words, when the owner elects 
to go to court it should be a two-way street. ¢ onsequently, we sug- 
gest that the language be changed so that the court action will be 
for the full amount of just compensation under 902 (a), with the 
amount previously paid to be regarded as an advance only, subject 
to increase or decrease according to the judgment of the court. 
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This brings us to section 2 of the proposals which would repeal 
the appropriation provision referred to insofar as the cmadagaaiine 
effect of the rider is concerned. The proponents of this proposed 
legislation would have the Congress believe that this provision puts 
the Comptroller General in the position of determining the amount 
recoverable by the owner for vessels purchased, requisitioned, or lost 
while insured. It does no such thing. It provides, in effect, that 
the amounts payable shall be computed by the Maritime Adminis- 
tration in accordance with section 902 (a) as interpreted by the Comp- 
troller General. 

Let me make unmistakably clear just what this provision does as 
a practical matter. Section 304 of the Budget and Accounting Act 
of 1921 provides, in effect, that the head of any executive departme nt 
or other establishment may apply for and the Comptroller General 
shall render his decision upon any question involving a payment to 
be made by or under them which decision when rendered shall gov- 
ern the General Accounting Office in passing on the account containing 
the payment. 

Let mee xpli iin just exactly what that means. When the head of 
an agency is in doubt as to whether or not a payment is legally 
objectionable, he can submit that question to the Comptroller Gen- 
eral for decision. When the Comptroller General renders his de- 
cision on that question, it is binding not only upon the agency to 
whom he renders the decision, but upon the General Accounting 
Office when they audit the payment so that it sets at rest for all time 
any legal doubt. 

That said section also provides that balances certified by the Gen- 
eral Accounting Office upon the settlement of public accounts shall 
be final and conclusive upon the executive branch of the Govern- 
ment. The courts have held in numerous decisions that the effect 
of these provisions in section 304 of the Budget and Accounting 
Act is to make decisions of the Comptroller General in matters involv- 
ing the expenditure of public funds binding and conclusive upon 
executive departments and agencies. 

On January 18, 1952, the Secretary of Commerce requested a decision 
of the Comptroller General with respect to the interpretation of 
the enhancement limitation in section 902 (a) of the 1936 act in 
relationship to conditions existing during the present national emer- 
gency. A decision was rendered pursuant to this request, on February 
11, 1952. As I have already pointed out, the Maritime Adminis- 
tration is constrained by the provisions of the Budget and Accounting 
Act of 1921 to follow the prince iples laid down in that decision in their 
determination of just compensation for requisitioned vessels. 

We received a further communication from the Secretary under 
date of March 4, 1952, acknowledging receipt of the decision and 
stating that after the necessary data and statistics had been assem- 
bled, valuations would be determined and submitted to the General 
Accounting Office for a decision as to whether they were in accordance 
with section 902 (a) of the 1936 act as interpreted by the Comptroller 
General. Subsequently the Maritime Administrs ation sent to us, for 
conference purposes only, a draft of a proposed general order which 
would establish such valuations. This draft was considered by our 
staff, and we advised the Administration that we were prepared to 


44698—54——_2 








6 MARITIME WAR RISK INSURANCE AMENDMENTS 


discuss it at their convenience. A conference took place on February 
11 of this year. ; 

It was brought out by the Maritime people at this conference that, 
in all likelihood, the present market values of all types of vessels were 
less than the values on December 16, 1950, the date the President pro- 
claimed the existence of the current national emergency. A summary 
of the matters tentatively and informally agreed upon at the meeting 
reads as follows: 

1. Maritime would obtain from expert appraisers, such as Francis S. Martin 
& Son, or Pillsbury & Martignoni, or both, their estimates of current market 
values of basic types of vessels, and values for the same types of vessels as of 
December 16, 1950, the critical date. If the current market values were (as it 
was helieved they would be) less than the values on the critical date, no 
question of enhancement would be involved and the current market values could 
be incorporated and issued in a general order. 

2. If any of the current market values were found to be in excess of the values 
on the critical date, consideration would then be given to a method of adjusting 
those values, if necessary, to exclude “prohibited enhancement.” 

3. Consideration would be given by representatives of the GAO and Maritime 
to a formula which could be agreed upon for adjusting periodically the values 
that would be prescribed in the original order, based possibly upon some cur- 
rently maintained price index, such as one of the indexes maintained by the 
Bureau of Labor Statistics, Department of Labor. 

4. It would be desirable for the “just compensation values” determined pur- 
suant to section 902 (a) as construed by the GAO to be the same as the “fair 
and reasonable values” determined by the Federal Maritime Board, pursuant 
to section 1209 (a). Mr. Casey expressed the view that he could see no reason 
why these two valuations would not be the same. Reference also was made 
to former President Truman’s statement when he signed the bill containing the 
term “fair and reasonable rates.” 

©. Insurance values should be determined promptly and prescribed in a gen- 
eral order. Thereafter, the valuation clause in the interim binders should be 
amended by endorsement to each binder to prescribe the agreed value of the 
ship covered by the binder as prescribed by the valuation order. 

In other words, Mr. Chairman, it was agreed between us that they 
would verify the fact that values now were less than they were on 
December 16, 1950, by conferring with some of the outstanding vessel 
appraisers in the country, and that if in fact it turned out that values 
were less than they were December 16, 1950, then of course there could 
be no prohibited enhancement as is contemplated by section 902 (a), 
and for all practical purposes the General Accounting Office would 
be out of the picture insofar as stating valuations that were to be 
centained in the insurance policies that were issued. 

But at the present time and pending that determination by con- 
sulting the appraisers, the insurance policies that are issued provide 
that in the event of a total or constructive total loss of the vessel, 
the owner shall be paid “the vessel’s fair and reasonable value as 
determined in accordance with Public Law 763, 81st Congress, and 
any other applicable acts of Congress, provided that the amount pay- 
ahle shall not exceed the maximum sum which the Maritime Admin- 
istrator, as underwriter, is authorized to pay under any applicable 
acts of Congress. 

In other words, they have put in there a provision that merel 
says that at some future date, if war should break out and the policy 
should go into effect, that they will pay in accordance with whatever 
laws apply to the fixing of valuations for vessels under insurance. 

It is the delay in fixing these valuations which accounts for the 
absence of any stipulated sum in the existing insurance policies. There 
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should be no misunderstanding about that. Neither the General Ac- 
counting Office nor the appropriation rider is responsible for that 
situation, although, of course, the Secretary of Commerce is obliged 
to conform to the limitation against including in the valuations infla- 
tion due directly to the outbreak of the Korean war and the subse- 
quent proclamation of an unlimited national emergency by the Presi- 
dent on December 16, 1950. 

It is true that the enhancement limitation contained in section 
902 (a) was not considered applicable during the World War II 
period to valuations established for the voluntary purchase or war- 
risk insurance purposes. The appropriation rider clearly makes ap- 
plicable the enhancement limitations to such transactions. 'To that 
extent, and that extent only, does it affect in any way the provisions 
of the 1936 act; and since there seems to be general agreement that 
amounts payable for vessels requisitioned should be the same as 
amounts payable for vessels lost while insured by the Government, 
I cannot perceive any sound basis for objection to extending the 
limitation to purchasers by voluntary agreement. 

As I have indicated above, we believe that a shipowner should have 
the free and uninhibited right to a court adjudication of the value 
of his vessel under either a requisition or insurance transaction. The 
appropriation rider to which we have been referring presents no 
difficulties with respect to vessels requisitioned under section 902. 
In those cases the rider would apply only to the initial determination 
of just compensation by the Secretary of Commerce or the Federal 
Maritime Board but it would not apply to any judgment rendered by 
a court of competent jurisdiction, Such a judgment would in the 
ordinary course be appropriated for specifically by the Congress and 
funds made available for payment of the judgment would not. be 
“money made available to the Dep: tment of Commerce, for maritime 
activities, by this or any other act. 

That is the language of the rider. 

Consequently, the rider would not prevent the payment of any final 
court judgments—— 

Senator Magnuson. Excuse me. When was that rider put in? 

Mr. Casey. It was first put in in 1951, the third supplemental Ap 
propriations Act of 1951, and it was continued, of course, in 1952 
and 1953 and 1954 

Consequently, the rider would not prevent the payment of any 
final court decisions no matter how the amount thereof might square 
with the decisions of the Comptroller General concerning the enhance- 
ment limitation in section 902 (a). 

However, the situation so far as concerns court judgments on claims 
under insurance policies is different and some modification of the 
appropriation rider will be necessary. 

Section 1209 of the Merchant Marine Act of 1936, as amended by 
the War Risk Insurance Act of 1950, 46 U. S. C. 1289, authorizes the 
Secretary of Commerce to “pay the amount of any judgment rendered 
against the United States in any suit” with respect to insurance. As 
indicated above, court judgments are not ordinarily paid by the ad- 
ministrative agencies out of their regular appropriations but are re- 
ferred to the C ongress for specific appropriation. Accordingly, the 
limitation in the appropriation provision must be modified to permit 
the Secretary of Commerce to pay any final court judgment without 
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regard to the decisions of the Comptroller General or the General 
Accounting Office. 

As I have indicated, this is a rather complicated situation, I know, 
and I would be glad to answer any questions. 

However, before I do, there are some further things that have de- 
veloped since this statement was originally prepared. 

Senator Magnuson. Let me ask you this: The limitation has been 

earried into effect since 1951. Why don’t we just cut it out alto- 
gether of the appropriation bill and pass the right kind of bill here 
to take care of the situation ? 

Mr. Casry. Well, actually, Mr. Chairman, the appropriation rider 
is not the source of the trouble here. In fact—— 

Senator Magnuson. We shouldn’t have a rider on there to begin 
with anyway. 

Mr. Casry. The rider in effect is only a direction to the Secretary 
of Commerce and to the Maritime Board to pay attention to the 
Comptroller General’s decisions in fixing just compensation. 

Senator Magnuson. That is a legislative matter, and I am on the 
Appropriations Committee, and I try to fight them all the time. I 
think we ought to do it here and get rid of that because they change 
them from year to year, and you never know where you are. 

Mr. Casey. As a practical matter, I suppose no matter what this 
committee did, the Appropriation Committee could reenact the rider 
next year. 

Senator Magnuson. They could if we don’t stop this business of 
legislating on appropriations bills. 

Mr. Casry. Actually it is not legislation. 

Senator Magnuson. It is a directive. The Appropriations Com- 
mittee is not supposed to give directives. It is supposed to appro- 
priate the money or not. If you don’t like it, tell them no. 

Mr. Casey. There is quite a history to this compensation picture 
and to the valuations that were fixed. 

Senator Magnuson. I think this was the only way we could get at 
t at the time in 1951, as I recall. 

Mr. Casry. Then it was first brought out how high the valuations 
had been during World War IT. We were in the midst of another 
emergency breaking out, and they didn’t want the situation repeated. 
We did our best in World War IT to keep the valuations down, and 
we were not too successful. We had only limited power and limited 
jurisdiction. Asa matter of fact, Mr. Chairman, along those lines I 
would like to direct your attention to a list of the valuations that we 
have prepared as to what was paid under insurance as against what 
the owner himself paid for the vessel. You will find in looking at that 
chart that in some cases the amount of the insurance was astronomical 
when you consider the amount the vessel was built for and the amount 
that was paid. 

Senator Magnuson. Let us get down to home. Let us take the 
Alaskan Steamship Co. That is the second on the list. 

Mr. Cassy. That was built in 1920 at a cost of $1,187,000. It was 
acquired in 1934 for about 10 percent of that, $198,000. Its market 
value in 1938, December 1938, just before the emergency took place, 
was about $45,000. 

When it was lost in 1943 the Government paid $427,000 as against 
its value of $65,000 in 1938. 
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Senator Magnuson. Of course I can’t see how you could take these 
figures on the estimated acquisition cost to the owner because the 
Delwood was purchased, I think, in 1933, wasn’t it / 

Mr. Casry. 1934, yes, sir. 

Senator Magnuson. That wasn’t the value of the vessel, no matter 
what they paid for it. 

Mr. Casey. It was the market value at that time, presumably. 

Senator Magnuson. But the market values were off probably 80 
percent. 

Mr. Casey. Of course that may well be, but after all, by the time the 
vessel was sunk, it was 23 years old. 

Senator Magnuson. That is right, but I say the value of the vessel 
can’t be determined by what the fellow paid for it. 

Mr. Casey. I agree to that, particularly when you have a 10-year 
span. 

Se nator Magnuson. When you insure, you insure for value. 

Casey. That is right. But at the same time here is a valuation 
of § S63 ),000 only 3 or 4 years prior to the time it was sunk, which was 
almost a seventh of what—— 

Senator Magnuson. Well, I think the construction cost is a good 
figure, what it cost to build the ship, and then its age as it moves along, 
its depreciation, but the fact of what somebody paid for it—you 
could probably have bought the steamship company in 1933. for 
$400.000. 

Mr. Casry. Well, of course I realize all too well that the values of 
ships go up and down like the sun and the moon. I mean, they are 
almost here today and gone tomorrow. 

Senator Magnuson. It is the same thing if I insure anything that 
has some value. If I buy it at a bargain sometime, it still has that 
value, and the insurance should be on that value. 

Mr. Casry. Exactly, and that is what the courts have held. If you 
get something at a bargain, that is not necessarily a test of just com 
pensation, 

Senator Magnuson. Not a test of the value of the thing I got. 

Mr. Casey. When you get stuck in paying the value, the Wovern- 
ment should not get stuck for it. 

Senator Magnuson. It goes both ways. 

Mr. Casry. As a matter of fact, we have put on this tabulation all 
the information that we could gather with respect to each particular 
vessel, 

Senator Magnuson. What about—let us go right back to that ship 
where they bought it for $198,000. There might have been some re- 
pairs put on there. 

Mr. Casry. That is true. 

Senator Magnuson. The ship might have been in bad condition, 
and they went ahead and did a lot of work on it. 

Mr. Casey. We don’t have that information. 

Senator Magnuson. That would come into the discussion. 

Mr. Casry. No question about it. I might say, Mr. Chairman, 
that the appropriation rider that is being discussed here merely re- 
quires that for requisition purposes, insurance purposes, and purchas- 
ing of vessels, that you pay a fair market value reckoned according 
to section 902 (a). The Supreme Court has already passed on section 
902 (a), and in their decision in the Supreme Court they held that 
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the value should not be a holdup value; it should be a value—and let 
me quote from the Supreme Court’s own words. 

Justice Douglas wrote the majority opinion, although it was a 5 
to 4 decision. 

He said: 

In time of war or other national emergency, the demand of the Government 
for an article or commodity often causes the market to be an unfair indication 
of value. The special needs of the Government create a demand that outruns 
the supply. The market, sensitive to the bullish pressure, responds with a spiral- 
ing of prices. The normal market price for the commodity becomes inflated, 
and so the market value of the commodity is enhanced by the special need which 
the Government has for it. 

That seems to have been the situation in the present case, for, as we have 
seen, the Court of Claims found that at the time of the requisition there was a 
rising market and a strong demand for tugs of all types in and around the Port 
of New York, due in part, at least, to the shortage of tugs resulting from the 
Government's requisitioning program. It is not fair that the Government be 
required to pay the enhanced price which its demand alone has created. That 
enhancement reflects elements of value that were created by the urgencies of 
its needs for the articles. 

Senator Magnuson. I don’t disagree with that philosophy, but I 
do think we have to get down basically to what is the purpose of the 
insurance, The purpose of insurance basically, is, for instance, if I 
have a ship—it doesn’t make any difference what I paid for it. It 
doesn’t really make too much difference to me whether its value has 
been enhanced or whether it has not, whether it is worth more because 
of the conditions. I am making a living off of ship A. 

If it gets lost, I want to be not nec essarily compensated, but I say, 
“T want you to replace that in kind.” 

Then what would we do? 

Mr. Cassy. Of course in time of war nobody can insist on a replace- 
ment in kind. 

Senator Magnuson. I say there are some insurance policies where 
that can be done, not on ships particularly, but that is the basis of 
insurance. 

Maybe I wouldn’t care for the money. Maybe it would be that I 
would want a comparable ship back because I am making a living off 
of that. 

Mr. Casey. Unfortunately, in time of war we can’t all have what 
we want. If we lost the vessel, it goes down, and it is sunk so far as 
the vessel is concerned. 

Senator Magnuson. We shouldn’t get away from the basis of insur- 
ance. The definition of the word “insure” is to put that fellow back. 
Supposing he was making all kinds of money with it under an enhanced 
situation such as that, and then he loses it. It isn’t what he paid for it 
or what its value might be that is important; it is what he loses, and 
that is the only purpose of insurance. 

Mr. Casry. Exactly, Senator. Here we have war-risk insur- 
ance—— 

Senator Macnuson. It is a little different in war-risk insurance, the 
basis. 

Mr. Casey. That is what we are talking about here, insurance that 
doesn’t come into effect until the Government is in war or a dire na- 
tional emergency where everybody has to suffer and everybody has to 
sacrifice. 

Senator Magnuson. That is right. 
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Mr. Casey. It is true, the fellow whose vessel is requisitioned is in 
worse shape than the fellow whose vessel is not requisitioned and is 
free to make money with it, no matter what he gets for it. He doesn’t 
want the money. He wantsa chance to carr y cargoes where he suffered 
through the bad times and hasn’t been able to get cargoes. That is 
why, as a matter of fact, Mr. Chairman, I have always disagreed with 
the rule that the Advisory Board on Just Compensation laid down so 
far as how you reckon this enhancement. They said there were three 
principles, the Government’s need of vessels— that is the one that 
causes the thing to go up, the Government’s need of vessels—but then 
they said, the previous taking of vessels of a similar type. 

Now, applied to vessels that doesn’t cause enhancement. It does in 
the case of land. If you have a railroad that comes to one town and it 
can only go one place, then the land in the next town is going to enhance 
in vi alue. sut in the case of a vessel, as soon as the shipowners know 
that that vessel might be requisitioned, the value is going to drop. 

Nobody wants to have the vessel taken away from them. They want 
the chance to make money with it. 

The third principle that they stated was the prospect of a taking 
reasonably probable. That is about the same as No. 2, and as I say, 
in the case of vessels it doesn’t work. 

We have been fair in this thing, Mr. Chairman, in permitting the 
shipowner to go to court if he doesn’t agree with the Maritime and 
General Accounting Office construction of the statute and the value 
that has been placed on it. 

Now, there is some merit to the position which the Secretary of 
Commerce has taken in this thing. I have read his reports. He said 
that during World War II we were plagued with all kinds of litiga- 
tion. Of course that was of their own making, between you and me. 
Instead of stipulating the value in the policy which they had a right 
to do, they put in “In case the vessel is lost, we will pay you the v ralue 
reckoned under section 902 (a).” Of course if the fellow didn’t accept 
it, he had a right to take 75 percent and sue in the courts. So they 
could have stipulated a value which was it. I mean, the fellow had no 
appeal under the law, as I read it, and under the law as it now reads. 

In fact, the Secretary of Commerce has, in my opinion, an inde- 
fensible position in this situation today. He comes up and says, “I 
disagree with the bills because they don’t give the Secretary of Com- 
merce the right to set this valuation free and unencumbered.” 

The fact of the matter is that he has that right under the present 
law, but he hasn’t exercised it. They haven’t gone ahead and set valua- 
tions, and that is really the box that the shipowners find themselves in. 

Senator Magnuson. Your general contention then would be that if 
the Secretary of Commerce had been administering the present law as 
it should have been administered, we wouldn't have the necessity of 
having this legislation or this problem in front of us? 

Mr. Casey. That is my opinion, Mr. Chairmen. 

Now, so far as the shipowners’ bill is concerned, the only reason there 
is disagreement between us is that they want to repeal the appropria- 
tion rider, and under no circumstances do I think that the rider should 
be repealed, merely because it is in there. It has been in there for 4 
years. It has been a directive to the Secretary of Commerce to pay at- 
tention to the Comptroller General’s decision which under basic law 
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he is required to do anyway, but it was found necessary to put that 
thing in because they didn’t pay attention to it during World War II. 

Now, the Secretary of Commerce says 

Senator Magnuson. Do you know whether or not the rider has been 
put on the House appropriation bill again, or they haven’t finished, I 
don’t think. 

Mr. Casry. They haven’t finished, but I would know if they didn’t 
put it on, let us put it that way. 

Mr. Morgan. It is on. 

Senator Magnuson. It is on, so we will get it over here shortly. 

Mr. Casry. The Secretary of Commerce says there are two stand- 
ards of valuation in the present law, the fair and reasonable value and 
the section 902 (a) value. Well, as a matter of fact, the legislative 
history clearly indicates that when President Truman signed the War 
Risk Insurance Act of 1950, he issued a message at the same time, a 
statement, in which he said: 





I sign this bill with the understanding that the term “fair and reasonable value” 
means the unenhanced value reckoned under section 902 (a). 

In the face of that kind of mandate from the President it is incon- 
ceivable to me that they wouldn’t follow that anyway in fixing the fair 
and reasonable value, and I understand from the staff of Maritime that 
there is no disposition not to follow it. 

He says that there are three agencies created in the present law and 
bills for reckoning just compensation, the Secretary of Commerce, the 
Maritime Administration, and the General Accounting Office. He said 
it would facilitate administration of the law to cut it down to one, and 
of course he mise the Secretary of Commerce. 

Actually, the General Accounting Office, as I pointed out, is in the 
pic ture under the Budget and Accounting Act to the extent that their 
decisions are required to be followed to the extent that when they audit 
the accounts, if they determine a payment is illegal or excessive, it is 
binding on the executive branch of the Government. 

Senator Magnuson. Do you think that the rider is necessary, that 
there is necessity for the rider at all if they would carry out the pro- 
visions of the act? The rider is merely a directive. 

Mr. Cassy. A directive, that is all it is. 

Senator Maanuson. In other words, they Say, “You had better do 
what you should have been doing.” 

Mr. Casey. Exactly, and the only reason I would say it is neces- 
sary is because experience has demonstrated that you have to put it 
down in black and white. 

Senator Magnuson. Well, after your laudatory remarks of Mr. 
Rothschild, maybe we wouldn’t have to do it. 

Mr. Casry. Well, that is true, but personalities in Government 
change from time to time. 

Senator Magnuson. Yes. 

Mr. Casry. We have to look to the future and to the possible change 
in the particular personality that is occupying an office from time to 

time. I think that as a basic proposition the rider would have been 
unnecessary if the experience of World War IT had never taken place, 
but with that behind us, we think that now the rider is necessar y, and 
I might say, Mr. Chairman, that the General Accounting Office, so 
far as I have been able to determine, did not propose this rider. When 
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this rider was originally proposed, it was even more restrictive than 
it is today. They would have provided in one of the bills that was 
introduced to restrict the owner to the book value of the vessel com 
puted under section 802 of the Merchant Marine Act, and in fact, the 
General Accounting Office was asked to comment on that bill, and we 
said we thought that that might bring up some doubts about the con- 
stitutionality, that you take a vessel from a fellow and only pay him 
the book value of the vessel no matter what the market value might 
be, and we suggested as a substitute, just hold them down to the mar 
ket. value under 902 (a): that is all we contend for. 

Senator Magnuson. Under the present law do you think a ship- 
owner can reject the amount determined and sue for just compensa- 
tion ? 

Mr. Casey. I do not believe he can if the Maritime Administration 
should give him a policy and say, “Your vessel is worth $400. We are 
insuring for $400." 

Senator Magnuson. In other words, if they arbitrarily set a figure, 
you think under the present law they would have no right to accept 
the 75 percent under 902 and then sue for the rest ? 

Mr. Casry. That is my construction. However, I will say this, 
that under the present law, in the administration of the law, the Mari 
time Administration could take this position: They could say, “We 
have determined the value of your vessel to be $400. What do vou 
say ?” 

He would say, “I don’t think that is fair. I think I am entitled to 
more than that.” 

If after the discussions they couldn't come to some agreement on it, 
the Maritime Administration could, “All right, we will put in your 
policy 902 (a) value, and after it is lost we will determine what it is 
worth, and if you don’t like it, you can go to court. 

Senator Magnuson. In other words, they could do either. 

Mr. Casry. Yes; as they have in World War IT. 

Senator Magnuson. Under the present statute, without the rider. 

Mr. Casry. Without the rider. 

Senator Magnuson. T think at this point, Mr. Casey, we ought to 
put in the record the Comptroller General's letter to Senator Tobey 
on this matter, dated April 17, 1953, and another letter from the 
Comptroller General ¢. Senator Tobey, dated June 8, 1958, and a copy 
of your proposed legislation so it will be in the record. 

Mr. Casry. Yes, Mr. Chairman. 

(The letters to Senator Tobey dated April 17, 1953, and June 3. 
1953, and copy of proposed bill to amend the Merchant Marine Act 
of 1936, as amended, are as follows:) 

COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, tpril 17, 1953 
Hon. CHarLes W. Torry, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate 

My Drar Mr. CHAIRMAN: Reference is made to your letter of March 4, 1953, 
acknowledged by phone on March 6, 19538, forwarding a copy of S. 1148, 88d Con 
gress, Ist session, entitled “A Bill To Amend the Merchant Marine Act of 19236. as 
Amended,” and requesting any comments I may care to offer concerning this 
proposed legislation. 

I should state at the outset that I am unequivocally and unalterably opposed 
to this bill. 


45698—h4 








14 


MARITIME WAR RISK INSURANCE AMENDMENTS 


The part of the Merchant Marine Act proposed to be amended is a new title, 
“War Risk Insurance.” added on September 7, 1950. The general purpose of this 
title was to give standby authority to the Secretary of Commerce to provide war- 
risk insurance against loss or damage to vessels whenever adequate insurance 
cannot be obtained on reasonable terms and conditions in the commercial market. 
Section 1209 (a) in its present form authorizes the Secretary to issue such 
policies of insurance as he deems proper and to pay claims thereunder, provided 
the amount of the claim does not “exceed the vessel’s fair and reasonable value as 
determined by the Federal Maritime Board.” This provision in the existing 
law must be read, however, in conjunction with a provision which has been 
included in the annual appropriation acts beginning with the fiscal year 1951, 
which as contained in the Independent Offices Appropriation Act, 1953, provides : 

“No money made available to the Department of Commerce for maritime 
activities, by this or any other act shall be used in payment for a vessel the title 
to which is acquired by the Government either by requisition or purchase, or 
the use of which is taken either by requisition or agreement, or which is insured 
by the Government and lost while so insured, unless the price or hire to be paid 
therefor (except in cases where sec. 802 of the Merchant Marine Act, 1936, as 
amended, is applicable) is computed in accordance with subsection 902 (a) of 
said act, as that subsection is interpreted by the General Accounting Office.” 

Section 902 (a), referred to in the above appropriation provision, contains a 
imitation on the amount which may be paid for a vessel requisitioned by the 
Government during a national emergency. It provides that just compensation 
shall be paid for the property taken but that in no case shall the value of the 
property taken be deemed enhanced “by the causes necessitating the taking or 
use.” This language was intended to prevent gouging of the Government in 
the form of war-inflated prices for vessels requisitioned during a national 
emergency. On November 28, 1942, this Office rendered a decision, at the request 
of the War Shipping Administrator, construing the so-called enhancement limita- 
tion in terms of practical conditions and circumstances existing at the outbreak 
of World War II. 

Considerable controversy developed over this decision, and strenuous efforts 
were made by both the War Shipping Administration and the maritime industry 
to nullify its force in every conceivable way. A hue and cry went up that the 
limitation was unconstitutional and that as such it should be disregarded. This 
()ffice took the position that laws duly enacted by the Congress are constitutional 
and remain so until declared otherwise by the Supreme Court of the United 
States. 

Eventually there was presented to the Supreme Court, in the case of United 
States vy. Cors (837 U. 8S. 325), the question as to the proper meaning and applica- 
tion of the enhancement limitation in section 902 (a) of the 1936 act. The court 
used strong language in its decision holding, among other things, that as applied 
to the facts of the case before it the exclusion from just compensation of enhance 
ment in value due to causes necessitating the taking or use of the property is 
“coterminous” with the just compensation requirements of the fifth amendment 
to the Constitution. 

Speaking through Mr. Justice Douglas, the Court pointed out that at the time 
of the requisition of the vessel in question there was “a rising market and a 
strong demand for tugs of all types” in and around the port of New York, due in 
part at least to the shortage of tugs resulting from the Government’s requisition- 
ing program. Then it said: 

“It is not fair that the Government be required to pay the enhanced price 
which its demand alone has created. That enhancement reflects elements of 
the value that was created by the urgency of its need for the article. It does 
not reflect what ‘a willing buyer would pay in cash to a willing seller,’ Unitcd 
States v. Miller, supra (374), in a fair market. It represents what can be 
exacted from the Government whose demands in the emergency have created a 
sellers’ market In this situation, as in the case of land included in a proposed 
project of the Government, the enhanced value reflects speculation as to what the 
Government can be compelled to pay. That is a holdup value, not a fair market 
value. That is a value which the Government itself created and hence in fair- 
ness should not be required to pay.” 

During the World War II period the law contained no similar limitation with 
‘espect to the amount which could be paid under a war-risk insurance policy 
issued by the Government under the legislation then in effect. This Office at- 
iempted, purely by moral suasion, to keep the amounts payable under those 
nsurance policies within reasonable bounds and bearing some reasonable rela- 
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tionship to the amount which would have been payable under the provisions of 
section 902 (a). Unfortunately, I am inclined to believe that our efforts in 
this direction were not very successful. In fact, numerous cases came to atten- 
tion during this period where the amounts paid far exceeded the uninflated value 
of the vessel. I merely cite one case as an illustration. 

The steampship Effingham was built by the Government during World War I 
at a cost of $1,966,000. It was sold in 1932 to Lykes Bros. Steamship Co. by the 
Government for approximately $49,000, or $5 per deadweight ton. During the 
period 1933-387 the owner had a United States mail contract under which it 
collected an indirect subsidy of $247,000. During the period 1987-40 the owner 
collected from the Government a direct operating subsidy of $139,000. In 1941, 
after the outbreak of World War II, this vessel made one voyage to the Red Sea 
under a lend-lease arrangement for which the owner collected from the Govern- 
ment charter hire in the sum of $326,000. The vessel subsequently was lost at 
sea, and the Government paid to the owner as total loss insurance in the sum of 
$727,000—or approximately $75 per deadweight ton. These transactions sum up 
as follows: 


Insurance prices paid by Government $727, 000 








Oharter bire: paidu.on ccc aba ic Siete 2 326, 000 
IR a sit tia chet aca vines tne ee diaias a mide i _ 1, 053, 000 
Less purchase price by owner__-_-~_- btn 4 3 49, OOO 
Profit to owner ; . 1, 004, 000 


Thus, the owner made a profit of approximately 2,000 percent on its original 
investment of $49,000. This profit was in addition to the operating-subsidy 
payments, direct and indirect, of $386,000 

The present bill, S. 1148, is part of a concerted effort on the part of the ship- 
ping industry to remove from the law safeguards which the Congress wisely 
inserted to prevent a repetition of what happened during World War II. They 
are asking on the one hand for increased subsidies, limited liability protection, 
retention of indirect subsidies in the form of tax benefits; but on the other hand 
they are asking for the removal of all provisions designed to protect the tax- 
payers from unwarranted and unjustified expenditures in time of war or national 
emergency, 

It will be represented to your committee that in the commercial marine insur- 
ance market an owner is free to insure his vessel for whatever valuation he chooses 
to place upon it; that he pays premiums commensurate with that valuation; 
and that in the absence of gross miscalculation of the amount of risk involved 
the Government will not stand to lose on the overall since the losses will he 
covered by the premiums paid. The fact is, however, that in time of war the 
Government by necessity operates these vessels under charter agreements with 
the owners which provide for reimbursement to the owner of all expenses paid 
for the operation of the ship including premiums for insurance. So the result is 
that the owner will insure his vessel for as high a valuation as he can obtain from 
the administrative agency of the Government since the amount of the premiums 
to be paid under the policy will also be paid by the Government and consequer**> 
do not concern him. 

I regard as particularly significant to the consideration of this bill by your 
committee the statement by the President of the United States issued upon 
approval of the War Risk Insurance Act. He said: 

“In approving S. 2484, a law which will authorize the Secretary of Commerce 
to provide marine war-risk insurance when such insurance is not available 
from private sources, I am gratified at the promptness with which this legisla 
tion has been enacted. It provides an important additional step to insure the 
readiness of the shipping industry to deal with any emergency conditions which 
may in the future arise. 

“An essential feature of any acceptable measure for such insurance is that the 
value of any vessel upon which indenmity is to be fixed must not be subject 
to the artificial enhancement which frequently characterizes the market value 
of ships during a wartime period when demand for shipping is abnormal. The 
possibility of excessive payments for ships requisitioned hy the Government 
during wartime was wisely guarded against by the Congress when it provided, in 
section 902 of the Merchant Marine Act of 1936, that just compensation for 
vessels requisitioned thereunder should ‘in no case * * * be deemed enhanced 
by the causes necessitating the taking or use.’ 
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“An identical safeguard was contained explicitly in this marine war-risk insur 
ance bill, as it first passed the Senate. This language was replaced in the House 
upproved version with a provision that the amount of an allowable claim ‘shall 
not exceed the vessel's fair and reasonable value as determined by the Federal 
Maritime Board.’ It does not appear to me from a reading of the legislative his- 
tory, however, that this change was intended to throw aside the no-enhancement 
concept embodied in the original Senate bill 

“IT therefore wish to make it clear that my approval of this measure is based 
upon the conviction that the legislative history is indicative of a desire by the 
Congress that any war-risk insurance claims be allowed only upon a standard 
of fair and reasonable value which will not be subject to the artificial inflation 
of a wartime shipping market.” 

Were this particular section of the law to be amended I would suggest writing 
into the provisions of the statute the substance of the language which has been 
inserted in the appropriation acts for 1951, 1952, and 1953. In other words, 
I would make it unmistakably clear that amounts payable under war-risk insur 
ance policies should not exceed just compensation determined in accordance 
with the provisions of section 902 (a). I have not proposed such an amendment 
heretofore because I am in agreement with the President that the legislative 
history of the title indicates an intention by the Congress that war-risk insurance 
claims should be adjusted and paid under that valuation concept. 

Sincerely yours, 
LINDSAY C. WARREN, 
Comptroller General of the United States 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 3, 19538 


Hon. CHARLES W. Toney, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, 

My Drar Mr. CHAIRMAN Reference is made to your letter of May 14, 1955, 
acknowledged by tele} hone on May 15, 1953, forwarding a copy of S. 1878, 83d 
Congress, 1st session, entitled “A bill to amend the Merchant Marine Act of 1936, 
as amended,” and requesting any comments I may care to offer on this proposed 
egistation 

S. 1878 is a bill in which we are very much interested and is somewhat similar 
to S. 1148, a bill introduced by Senator Schoeppel. These proposals pertain 
principally to the war-risk insurance provisions of the act. On April 17, 1953, 
I reported my views on 8. 1148 to your committee 

Apparently S. 1148 is sponsored by the Association of American Ship Owners 
beeause I received a copy of a letter dated April 24, 1953, from former Senator 
Ball, vice president of this association, addressed to you regarding my report on 
that bill. I shall skip over the first part of that letter in which strenuous objec 
tion is taken to certain statements in my report although support for those 
statements can be furnished readily upon request The substance of the letter, 
however, is to the effect that the purpose of S. 1148, and I presume the same is 
true with respect to S. 1878, is to repeal the appropriation rider which has 
appeared in the appropriation acts for the Maritime Administration for the past 
3 years, even though the copy of S. 1S7S seems to have omitted any reference to 
the Independent Offices Appropriation Act, 1953, which omission is presumed 
to have been in error In this connection, former Senator Ball states, “We are 
not wedded to the valuation formula proposed in section 1 of S. 1148: in fact, 
the same language which appears in section 902 (a) of the 1936 act would be 
perfectly acceptable to us.” 

The Senate bill would not impose specifically upon the administrative deter 
mination of the value of the vessel to be stated in the policy for actual or con- 
structive total loss purposes, the limitations of section 902 (a) of the 1986 act. 
You will note in that connection that the language of the bill merely reads “the 
fair and reasonable value of the vessel at the time of the attachment of the 
insurance under said policy.” The proviso which follows, however, would 
authorize the insured to object to the valuation stated in the policy and in the 
event of the actual or constructive loss of the vessel thereafter to accept 75 
percent of the valuation administratively determined and to 


sue in the courts 
for such further sum as added to 75 percent would equal just compensation 
determined under the provisions of section 902 of the 1936 act. Thus, the 
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effect of the section is to apply the enhancement limitation of section 902 to the 
amount recoverable in the courts but not to the determination by the Secretary 
of Commerce. 

In fact, the language of section 1209 (a) as it now reads is subject to the 
same interpretation, although as pointed out in my report on S. 1148, the lresi 
dent conditioned his approval of that bill upon an understanding that the term 
“fair and reasonable value” would be construed as meaning a value free of 
wartime enhancement. However, to prevent any future doubt from arising I 
suggest that the nonenhancement features of section 902 be specifically written 
into the law so as to limit the valuation which the Secretary may determine 
for stipulation in the insurance policy. I agree, however, that the insured should 
under those circumstances have the right to recover as much for his vessel if lost 
under Government insurance as he would have been entitled to recover had the 


vessel been requisitioned under section 902 (a). At the same time, if the owner 
rejects the administrative determination the action in the courts should be a 
de novo proceeding. Under the present bill, and for that matter under section 


902 (a) as it now reads, the owner is given the right to aecept 75 percent 
of the administratively determined value and sue for “such further amount” as 
added to the 75 percent would equal just compensation This raises some 
question as to what the result would be if a court should find that the 75 per 
cent already paid administratively Was in excess of the unenhanced value of 
the vessel. In such a case the owner should be required to pay back the excess 
but I have some question as to whether a court could render a judgment against 
the owner under existing law. In other words, when the owner elects to go to 
court it should be a two-way street. Consequently, I suggest that the language 
he changed so that the court action will be for the full amount of just compensa 
tion under 902 (a), with the amount previously paid to be regarded as an advance 
only, subject to increase or decrease according to the judgment of the court, 

Section 2 of the bill would repeal the appropriation provision referred to 
insofar as the prospective effect of the rider is concerned. The proponents of this 
proposed legislation would have the Congress believe that this provision puts 
the Comptroller General in the position of determining the amount recoverable 
by the owner for vessels purchased, requisitioned or lost while insured. It does 
no such thing. It provides in effect that the amounts payable shall be computed 
by the Maritime Administration in accordance with section 902 (a) as interpreted 
by the General Accounting Office. 

Let me make unmistakably clear just what this provision does as a practical 
matter. Section 304 of the Budget and Accounting Act of 1921 provides, in effect, 
that the head of any executive department or other establishment may apply for 
and the Comptroller General shall render his decision upon any question involy 
ng a payment to be made by or under them which decision when rendered shall 
govern the General Accounting Office in passing on the account containing the 
payment. The said section also provides that balances certified by the General 
Accounting Office upon the settlement of public accounts shall be final and con 
clusive upon the executive branch of the Government. The courts have held in 
numerous decisions that the effect of these provisions in section 304 of the 
sudget and Accounting Act is to make decisions of the Comptroller General in 
matters involving the expenditure of public funds binding and conclusive upon 
executive departments and agencies. 

On January 18, 1952, the Secretary of Commerce requested my decision with 
respect to the interpretation of the enhancement limitation in section 902 (a) 
of the 1936 act in relationship to the conditions existing during the present na- 
tional emergency. A decision was rendered pursuant to this request, on Febru 
ary 11, 1952. As I have already pointed out, the Maritime Administration is 
constrained by the provisions of the Budget and Accounting Act of 1921 to 
follow the principles laid down in that decision in their determination of just 
compensation for requisitioned vessels 

A further communication from the Secretary was received on March 4, 1952, 
acknowledging receipt of the decision and stating that after the necessary data 
and statistics had been assembled, valuations would be determined and sub- 
mitted to the General Accounting Office for a decision as to whether they were 
in accordance with section 902 (a) of the 1956 act as interpreted by this office 
We have heard nothing further from the Department of Commerce, and it is my 
understanding that they are still working on a schedule of valuations for pur- 
chase, requisition, and insurance purposes. Meanwhile, the insurance policies 
which are being issued merely provide that in the event of a total or construce- 
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tive total loss of the vessel, the owner shall be paid “the vessel’s fair and rea- 
sonable value as determined in accordance with Public Law 763, Slst Congress, 
and any other applicable acts of Congress, provided that the amount payable 
shall not exceed the maximum sum which the Maritime Administrator, 
as underwriter, is authorized to-pay under any applicable acts of Congress.” 

It is the delay in fixing these valuations which accounts for the absence of 
any stipulated sum in the existing insurance policies. There should be no mis- 
understanding about that Neither the General Accounting Office nor the ap- 
propriation rider is responsible for that situation, although, of course, the Sec- 
retury of Commerce is obliged to conform to the limitation against including 
in the valuations inflation due directly to the outbreak of the Korean war and 
the subsequent proclamation of an unlimited national emergency by the Presi- 
dent on December 16, 1950. 

It is true that the enhancement limitation contained in section 902 (a) was 
not considered applicable during the World War II period to valuations estab- 
lished for the voluntary purchase of war-risk insurance purposes. The appro- 
priation rider clearly makes applicable the enhancement limitations to such 
transactions. To that extent, and that extent only, does it affect in any way 
the provisions of the 1936 act; and since there seems to be general agreement 
that amounts payable for vessels requisitioned should be the same as amounts 
payable for vessels lost while insured by the Government, I cannot perceive 
any sound basis for objection to extending the limitation to purchases by volun 
tary agreement. Consequently, it is my personal opinion that if the sponsors of 
this legislation are sincere in their statements with respect to the purpose of 
these bills, a revision of the language can be accomplished which will satisfac- 
torily resolve the dilemma in which they apparently believe they have been 
placed 

Summing up, it is my position that the appropriation provision is sound to 
the extent that the enhancement prohibition in section 902 (a) is made appli 
cable to transactions involving the purchase and insurance of vessels, and that it 
is desirable to the extent that it specifically directs the Secretary of Commerce 
to follow the Comptroller General's decision on the effect of the enhancement 
prohibition. But 1 do agree that the law should permit the owner of an insured 
vessel to resort to the courts to recover just compensation in cases where he has 
indicated a refusal to accept the valuation administratively fixed for his vessel. 

Also, enclosed are four copies of a proposed substitute bill, which for the 
reasons hereinabove outlined is designed to accomplish substantially the same 
result without removing the necessary safeguards in the existing law. 

Sincerely yours, 
LINDSAY C. WARREN, 
Comptroller General of the United States. 


PROPOSED BILL To amend the Merchant Marine Act of 1936, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Conaress assembled, That (1) section 1209 (a) of the Merchant 
Marine Act, 1936, as amended (U. 8. C., title 46, see. 1289 (a)), is amended to 
read as follows: 

“(a) (1) The Secretary, in the administration of this title, may issue such 
policies, rules, and regulations as he deems proper and may adjust and pay losses, 
compromise and settle claims, whether in favor of or against the United States 
and pay the amount of any judgment rendered against the United States in any 
suit, or the amount of any settlement agreed upon, in respect of any claim under 
insurance authorized by this title. 

“(2) In respect of hull insurance, the valuation in the policy for actual or 
constructive total loss of the vessel insured shall not exceed the amount that 
would be payable if the vessel had been requisitioned for title under section 902 
at the time of the attachment of the insurance under said policy: Provided, 
however, That the insured shall have the right within sixty days after the 
attachment of the insurance under said policy, or within sixty days after deter- 
mination of such valuation by the Secretary whichever is later, to reject such 
valuation, but shall continue to pay premiums upon such valuation at the rate 
provided for in said policy. In the event of the actual or constructive total loss 
of the vessel, if the insured has so rejected such valuation, the insured shall 
be paid, as a tentative advance only, 75 per centum of such valuation so deter- 
mined by the Secretary and shall be entitled to sue the United States in a court 
having jurisdiction of such claims to recover such valuation as would be equal 
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to the just compensation which such court determines would have been payable 
if the vessel had been requisitioned for title under section 902 at the time of the 
attachment of the insurance under said policy : Provided further, however, That 
in the event of an election by the insured to reject the valuation fixed by the 
Secretary and to sue in the courts, the amount of the judgment will be payable 
without regard to the limitations contained in the eleventh paragraph under 
the heading “Maritime Activities” in title III of the Department of Justice, 
State, and Commerce Appropriation Act, 1954, the tenth paragraph under the 
heading “Operating Differential Subsidies” in title II of the Independent Offices 
Appropriation Act, 1953, the corresponding paragraphs of the Independent 
Offices Appropriation Act, 1952, and the Third Supplemental Appropriation Act, 
1951, although the excess of any amounts advanced on account of just compen 
sation over the amount of the court judgment will be required to be refunded 
In the event of such court determination, premiums under the policy shall be 
adjusted on the basis of the valuation as finally determined and of the rate 
provided for in said policy.” 

(2) All war risk insurance issued under title XII of the Merchant Marine Act, 
1936, which is in force on the date of the enactment of this Act, shall, as of the 
beginning of such date, be deemed to have been amended to conform to the 
requirements of this Act unless the insured, within ten days after such date, 
objects to such amendment. 

Sec. 2. Section 902 (c) of the Merchant Marine Act, 1936, as amended (U.S. C., 
title 46, sec. 1242 (c)), is amended to read as follows: 

“(c¢) If any property is taken and used under authority of this section, but 
the ownership thereof is not required by the United States, the Commission, at 
the time of the taking or as soon thereafter as the exigencies of the situation 
may permit, shall transmit to the person entitled to the possession of such prop 
erty a charter setting forth the terms which, in the Commission’s judgment, 
should govern the relationships between the United States and such person and 
a statement of the rate of hire which, in the Commission’s judgment, will be just 
compensation for the use of such property and for the services required under 
the terms of such charter. If such person does not execute and deliver such 
charter and accept such rate of hire, the Commission shall pay to such person as 
a tentative advance only, on account of such just compensation a sum equal to 
75 per centum of such rate of hire as the same may from time to time be due under 
the terms of the charter so tendered, and such person shall be entitled to sue 
the United States in a court having jurisdiction of such claims to recover such 
amount as would be equal to just compensation for the use of the property and 
for the services required in connection with such use: Provided, however, That 
in the event of an election by such person to reject the rate of hire fixed by the 
Commission and to sue in the courts, the excess of any amounts advanced on ac- 
count of just compensation over the amount of the court judgment will be re 
quired to be refunded. In the event of loss or damage to such property, due to 
operation of a risk assumed by the United States under the terms of a charter 
prescribed in this subsection, but no valuation of such vessel or other property 
or mode of compensation has heen agreed to, the United States shall pay just 
compensation for such loss or damage, to the extent the person entitled thereto 
is not reimbursed therefor through policies of insurance against such loss or 
damage. 

Sree. 3. Section 902 (d) of the Merchant Marine Act, 1936, as amended (U.S.C 
title 46, sec. 1242 (d)) is amended to read as follows: 

“(d) In all cases, the just compensation authorized by this section shall be 
determined and paid by the Commission as soon as practicable, but if the amount 
of just compensation determined by the Commission is unsatisfactory to the 
person entitled thereto, such person shall be paid, as a tentative advance only, 
75> per centum of the amount so determined and shall be entitled to sue the 
United States to recover such amount as would equal just compensation therefor, 
in the manner provided for by section 24, paragraph 20, and section 145 of the 
Judicial Code (U. 8S. C., 1946 edition, title 28, sees. 41 (20) and 250): Provided, 
however, That in the event of an election to reject the amount determined by 
the Commission and to sue in the courts, the excess of any amounts advanced 
on account of just compensation over the amount of the court judgment will 
be required to be refunded.” 


Mr. Casry. Would it be appropriate if I introduced for the record 
the tabulation of valuations that I have given you? 
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Senator Magnuson. I think we have those here. We will put them 
in the file. I think the record might be too cuathered up. We will 
put them in the file so if anybody wants to look at them, they are there. 

Do you have anything further, Mr. Casey, on this matter? 

Mr. Casry. I don’t believe SO. 

Senator Magnuson. Can vou generally state the difference between 
your proposed bill for the record, generally the difference, and the 
general purposes of S. 1S78 and S. 11487 

Mr. Casry. Well, I believe that basically the only difference is the 
appropriation rider. In ep I think if this thing was broken down 
and analyzed, there is no real difference between the bill that we 
propose the two bills that the industry has sponsored, and the bill 
that the Secretary of Commerce has proposed. 

The only difference is whether or not the appropriation rider is 
necessary, and in that respect, as I have indicated, it 1s really only a 
directive at. best. 

It does apply the 902 (a) value to voluntary purchases, but of course 
Maritime as a matter of polices would not pay a fellow more 1n buying 
his vessel than they would pay someone to requisition, I don’t think. 

Senator Magnuson, In section 1 you say, after you set out the 75- 

percent theory : 
Provided further, however, That in the event of an election by the insured to 
reject the valuation fixed by the Secretary and to sne in the courts, the amount 
of the judgment will be payable without regard to limitations contained in the 
llth paragraph under the heading “Maritime Activities” in title III of the 
Departments of Justice, State, and Commerce Appropriation Act. 


a what do you mean by that ? 

Mr. Casey. I have lost you. 

Pena M AGNUSON, ft ‘hat is on page De your proviso to section Ze 

Mr. Casry. What I meant by that, Mr. Chairman 

Senator Maanuson. Allow them to go ahead and pay without ap- 
propriation, set ap ry ad lation ? 

Mr. Casry. No: it would pay without respect to the limitation of 
the appropriation. . other words, our jurisdiction only is with 
respect to the executive determination of just compensation. We 
never intend to bind the courts on what they can follow. 

Senator Magnuson. You term that a practic al prov iSO. 

Mr. Casey. That is all. 

Senator Magnvuson. On page 3, section (c): 

If any property is taken and used under authority of this section, but the 
ownership thereof is not required by the United States, the Commission, at the 
time of the taking or as soon thereafter as the exigencies of the situation may 
permit, shall transmit to the person entitled to the possession of such propery 
a charter setting forth the terms 
that is vour charter hire, I see. 

Mr. Casry. That is right. Basically, Mr. Chairman, I might point 
this out, that the real reason why I think that a shipowner should 
have the right to go to court can be illustrated in this simple situation : 
{[n time of war the Maritime Administration would have the right 
either to requisition the title to a man’s vessel; that is, take the whole 
vessel, or they could take the use of the vessel and give them a charter. 

If they took the title to the vessel, they would pay him just com- 
reckoned under 902 (a), and if he didn’t agree with the 


pensatiol 
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amount they offered him, he could take 75 percent and go to court 
for the rest. 

If they took the use of it, they woes of course, give him a charter 
hire based on the value of the vessel, but they would have to give him 
un insurance policy to make him whole in case the vessel was Jost. If 
he didn’t agree with the valuation in the insurance policy y, under the 
Secretary of Commerce's version, he would be “stuck” with it. He 
would have no right to go to the court in event the vessel was lost. 

don’t think there should be discrimination—l1 is taken for title, 
and 1 is taken for use—one fellow to have a right to court determina- 
tion of the vessel, and the other one not to have such right. 

Senator Magnuson. On page 4, the last proviso in the bill, you say: 
Provided further, That in the event of an election to reject the amount deter- 
mined by the Commission and to sue in the courts, the excess of any amounts ad- 
vanced on account of just compensation over the amount of the court judgment 
will be required to be refunded. 

Why do you think that is necessary / 

Mr. Casry. Well, under the present law it does literally provide that 
if the shipowner doesn’t agree to the amount that is fixed as just com- 
pensation of the Maritime Administration, he may accept 75 percent 
of that amount and sue for such further amount as, added to the 75 
percent, will equal just compensation. 

We are merely guarding against the possibility that the 75 percent 
itself might be in excess of the complete value of the vessel. 

Senator Maenuson. If a man went into court, the court would take 
into consideration the amount of the 75 percent; that would be part 
of the case. 

Mr. Casry. That is right. 

Senator Magnuson. So if the court would award over and above 
that, it would seem to me that there shouldn’t be any refunds because 
the court is considering that he has this amount. That is part of the 
Case, 

Mr. Casey. But suppose that the value of the vessel the Maritime 
fixes is $400,000. The fellow doesn’t want it. He says, “Give me 75 
percent.” So they give him $300,000. 

He goes into court, and the court finds the vessel is only worth 
250,000. The Government ought to get the 50,000 back. They have 
already advanced him—— 

Senator Magnuson. Your theory is that that would only be in the 
case where court would decide it is less than the so-called 75 percent. 
Mr. Casey. When he goes into court it should be a two-way street. 

Senator Magnuson. In other words, if he elects to go into court, he 
should accept that verdict. 

Mr. Casey. Exactly. 

Senator Macnuson. Thank you, Mr. Casey. 

For anything else you want to put in the record, we will leave the 
record open. 

Eugene Ackerson of the Maritime Administration. 

We are glad to have you here. 


45698—54——-4 
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STATEMENT OF EUGENE J. ACKERSON, ASSISTANT GENERAL 
COUNSEL, DIVISION OF LEGISLATION, MARITIME ADMINISTRA- 
TION, DEPARTMENT OF COMMERCE 


Mr. Ackerson. Thank you, sir. 

As the chairman has indicated, I am appearing on behalf of the 
Maritime Administration and Department of Commerce on these two 
bills. 

Mr. Rothschild, the Chairman of the Commission, asked me to ex- 
press his inability to be here which caused him some regret. He would 
have liked to have been here, but it is not possible because of prior 
engagements. I am sure he would have been very pleased to have 
heard the kind words from the representative of the General Ac- 
counting Office if he had been. 

We have our reports in the record, I believe, or which have been sub- 
mitted to the committee, on both these bills. 

Senator Magnuson. Have those reports been sent up here from 
the Maritime? 

Mr. Ackerson. They have, sir. 

Senator Magnuson. They will be made part of the record. 

(The reports above referred to are as follows:) 


THE SECRETARY OF COMMERCE, 
Washington, February 1, 1954. 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D.C. 

Dear Mr. CHAIRMAN: This letter is in reply to the request of your committee 
of May 14, 1953, for the views of this Department with respect to S. 1878, a 
bill to amend the Merchant Marine Act of 1936, as amended 

The bill would amend section 1209 (a) of the Merchant Marine Act, 1936, 
by deleting the clause which provides that, with respect to a vessel insured 
under the war-risk-insurance program, the Secretary of Commerce may not 
pay a claim for an amount in excess of the vessel’s “fair and reasonable value” 
as determined by the Federal Maritime Board, and inserting in its place language 
providing that the total-loss valuation in the policy shall be the “fair and reason- 
able value’ of the vessel at the time of the attachment of the insurance as 
determined by the Secretary of Commerce but that the insured shall have the 
right to reject such valuation, within 60 days, and thereafter, if the vessel 
becomes a total loss, the insured shall be paid 75 percent of the stated value 
and shall be entitled to sue the United States for such further amount as added 
to the 75 percent would equal the “just compensation” which the court deter- 
mines would have been payable if the vessel had been requisitioned for title 
under section 902 at the time of the attachment of the policy. The bill would 
require the assured to pay premiums on the “fair and reasonable value” even 
f he rejected such value, but the premiums would be adjusted on the basis of 
the valuation as finally determined by the courts. 

The bill also provides that all existing war-risk insurance would be deemed 
to have been amended to conform with the requirements of the bill unless the 
insured objected within 10 days after the bill becomes a law. 

The bill would also amend certain appropriation acts by striking out the 
words “by this or any other Act” and inserting in lieu thereof “by this Act 
or any other Act enacted prior to the date of the enactment of this Act.” These 
appropriation laws (Independent Offices Appropriation Act, 1952, Public Law 
137, S2d Cong.: Third Supplemental Appropration Act, 1951, Public Law 45, 
S2Zd Cong.) now provide that no money made available “by this or any other 
Act” shall be used in payment for a vessel which was requisitioned or purchased 
or which was lost while insured by the Government, unless the price or hire 
to be paid is computed in accordance with section 902 (a) of the Merchant 
Marine Act, 1936, as that section is interpreted by the General Accounting Office. 

There is attached a comparative text (A) of section 1209 (a) of title XII 
of the Merchant Marine Act, 1936, as it would be amended by the bill. 








MARITIME WAR RISK INSURANCE AMENDMENTS Zi 


Under existing laws, two ceilings limit the amount that may be paid in 
settlement of a claim for the total loss of a vessel, i. e., the “fair and reasonable 
value” of the vessel as determined by the Federal Maritime Board, and the “just 
compensation value” of the vessel as computed by the Secretary of Commerce in 
accordance with section 902 (a) of the Merchant Marine Act, 1936, as that section 
is interpreted by the General Accounting Office 

It would facilitate the administration of the war risk insurance program 
to have one controlling valuation standard for total loss purposes to be applied 
by this Department alone, instead of the 2 present standards applied by 3 Govern- 
ment agencies. 

The bill provides for one standard of valuation—‘fair and reasonable value” 
to be applied by the Secretary of Commerce alone in determining the total loss 
value to be stated in the policy, but that value is meaningless because the insured 
has the right to reject it and sue for “just compensation” under section 902 
as determined by the courts. The insured would have nothing to lose by rejecting 
the Secretary’s “fair and reasonable value,” but would stand a chance of obtain- 
ing more from the courts. In fact, the bill would encourage litigation against 
the Government. The premium remains the same whether the insured rejects 
the value or accepts it, but if he rejects it he is guaranteed the right to sue 
the United States for “just compensation” under section 902 as determined by the 
court in all cases where the vessel is a total loss, 

rhe courts have determined just compensation under section $02 for 51 vessels 
that were requisitioned or lost while insured during World War Il. In none of 
these cases did the court find that the War Shipping Administrator's determina 
tion was excessive and award a lesser amount. The court’s determination for 
the 51 vessels totaled 61 percent more than the War Shipping Administrator's 
determinations, although the values determined by the War Shipping Adminis 
trator pursuant to section 902 were generaly considered to be fair and reasonable, 
as evidenced by the fact that they were accepted by the owners of over 95 per 
cent of the vessels. (Committee on Interstate and Foreign Commerce, United 
States Senate, 8ist Cong., final report (S. Rept. No. 2494) on Merchant Marine 
Study and Investigation, p. 90.) 

It would appear to be in the interest of the Government, and be fair to the 
insured, for the Secretary of Commerce to have authority to determine insurance 
values before the risks attach so that the Government would know in advance 
the maximum amount of its liability in the event of the total loss of a vessel ; 
and the assured would know in advance that the agreed value stated in the 
policy upon which he is paying premiums will be paid to him without question in 
the event of the total loss of the vessel. 

The bill, however, would perpetuate a dual standard of valuation for total 
OSS purposes in the insurance program—*‘fair and reasonable value” as deter- 
mined by the Secretary and “just compensation” under section 902 as deter 
mined by the courts. Although this Department is of the opinion that the two 
Valuation standards “fair and reasonable value” and “just compensation” un- 
enhanced “by the causes necessitating the taking” as provided in section 902 

1) properly applied should result in identical valuations, the bill should at 
least require the courts to apply the same standard of valuation in determining 
for insurance purposes the final total loss value of the vessel as the Secretary 
is required to apply in determining that value in the first instance. 

Under the bill it is impossible for the Secretary to issue a “valued” policy, 

accordance with commercial practice, which specifies an agreed amount to be 


aid in the event of total loss, or to decline to insu the vessel 


é ik as any corn 
mercial underwriter would do, if the owner rejected the total loss valuation 
w lic the Secretary determined to be fair and reasonable 

Because of the 2 valuation ceilings now applicable, and because dollar values 
have not yet been agreed upon by the 3 agencies involved, it has been necessary 


for the war risk insurance interim binders to provide in h 
tanding the “agreed” dollar value stated in the binder 


fixing limits of liability for certain types of claims and calculating the pre 


‘ffect that. notwit 





rv the purnose of 


mium, no total loss claim shall be paid in excess of the fair and reas« nail le 
value” determined by the Federal Maritime Board, or the “just compensation 
value’ determined by the Maritime Administrator in accordance with section 
902 (a) as interpreted by the General Accounting Office, whichever is the lesser 
sum (Sec. 308.106 of General Order 75, 17 F. R. 8295, S298.) Therefore, 
although the assured is required to pay premiums based on the “agreed” value, he 
has no assurance that he will be paid that value in the event of a tot: s. and 


the Government’s maximum liability is unsettled 
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Where the valne is left “open”, as now provided in the binders, the owner may 
eject the determination of value when it is made and sue the Government 
for a greater amount. Section 1212 provides that, upon disagreement as to a 
loss insured under the suit may be maintained against the United States 
in admiralty 

It is recommended that the bill be amended to provide that the total loss 
value of each vessel insured under the war risk program shall be specified in 


the insurance policy by the Secretary of Commerce before the insurance at- 
taches, finally fixing the amount to be paid in the event of a total loss. This is 
the procedure and policy established by Congress in the case of aircraft insured 
against war risks by the Secretary of Commerce under title XIII of the Civil 
Aeronautics Act of 1938, as amended (Public Law 47, 82d Congress, approved 
June 14, 1951) Section 1507 (a) of the Civil Aeronautics Act of 1938 provides 
in part: 

“In the case of any aircraft which is insured under the provisions of this title, 
(1) the policy shall specify a stated amount to be paid in the event of total loss, 
and such stated amount shall not exceed an amount determined by the Secretary, 
after consultation with the Civil Aeronautics Board, to represent the fair and 
reasonable value of the aircraft, and (2) the amount of any claim which is 
adjusted, compromised, settled, adjudged, or paid shall in no event exceed such 
stated amount.” 

The recommended amendment would be accomplished by inserting in the bill 
the following substitute provision: 

“In the case of any vessel which is insured under the provisions of this title, 
(1) the policy shall specify a stated amount to be paid in the event of actual or 
constructive total loss, and such stated amount shall not exceed an amount deter- 
mined by the Secretary to represent the just compensation value of the vessel 
under section 902 (a) of this act, as amended, and (2) the amount of any claim 
for the actual or constructive total loss of the vessel which is adjusted, com- 
promised, settled, adjudged, or paid shall in no event exceed such stated amount.” 

(See attached comparative text (B) showing this amendment.) 

This Department is of the opinion, as above stated, that the two valuation 
standards, “fair and reasonable value” (sec. 1209 (a)) and “just compensation” 
(sec. 902 (a)), properly applied should result in identical valuations; and, fur- 
ther, that there is substantially no difference between “just compensation” deter- 
mined in accordance with the fifth amendment of the Constitution and “just 
compensation” determined in accordance with section 902 (a) properly interpreted 
and applied. However, the standard of just compensation under section 902 (a) 
of the 1936 act is recommended in order that the same terminology of valuation 
standards be applied for total loss valuations under the war risk insurance in 
wartime as under requisition programs. 

If S. 1878 is revised as suggested above it would be unnecessary to amend 
existing policies as provided in paragraph (2) of section 1 of the bill, and it 
should, therefore, be deleted 

This Department opposes enactment of the bill unless it is amended as herein- 
above recommended. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to the Congress. 

If we can be of further assistance to you in this matter, please call on us. 

Sincerely yours, 
SrncLarr WEEKS, Secretary of Commerce. 


(A) 


S. 1878—CoMPARATIVE TEXT 


187 

Seetion 1209 (a) of title XII of the Merchant Marine Act, 1936, as it would be 
amended by S. 1878, 83d Congress (showing matter deleted by S. 1878 in brackets 
and new matter in italic): 

“Seo. 1209. (a) [The] (1) Subject to the provisions of paragraph (2) of this 
subsection (a), the Secretary, in the administration of this title, may issue such 
policies, rules, and regulations as he deems proper and may adjust and pay 
losses, Compromise and settle claims, whether in favor of or against the United 
States and pay the amount of any judgment rendered against the United States 
in any suit, or the amount of any settlement agreed upon, in respect of any 
claim under insurance authorized by this title [, but with respect to any vessel 
which is insured under the provisions of this Act, the amount of the claim 
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adjusted, compromised, settled, adjudged or paid shall not exceed the vessel's 
fair and reasonable value as determined by the Federal Maritime Board]. 

2) In respect of hull insurance, the valuation in the policy for actual or 
constructive total loss of the vessel insured shall be such amount as the Secre- 
tary shall determine to be the fair and reasonable value of the vessel at the 
time of the attachment of the insurance under said policy: Provided, however, 
That the insured shall have the right within sirty days after the attachment of 
the insurance under said policy, or within siaty days after determination of 
such valuation by the Secretary whichever is later, to reject such valuation, but 
shall continue to pay premiums upon such valuation at the rate provided for in 
said policy. In the event of the actual or constructive total loss of the vessel, if 
the insured has so rejected such valuation, the insured shall be paid 75 per 
centum of such valuation so determined by the Secretary and shall be entitled 
to sue the United States in a court having jurisdiction of such claims to recover 
such further amount as added to said 75 per centum would be equal to the just 
compensation which such court determines would have been payable if the vessel 
had been requisitioned for title under section 902 at the time of the attach- 
ment of the insurance under said policy. In the event of such court determina- 
tion, premiums under the policy shall be adjusted on the basis of the valuation 
as finally determined and of the rate provided for in said policy.” 


S. 1S78—-COMPARATIVE TEXT 


Showing proposed amendment to S. 1878 (showing matter deleted from §. 
1878 in brackets and new matter in italic) : 

“Sec. 1209. (a) [(1) Subject to the provisions of paragraph (2) of this sub- 
section (a), the] The Secretary, in the administration of this title, may issue 
such policies, rules, and regulations as he deems proper and may adjust and 
pay losses, compromise and settle claims, whether in favor of or againt the 
United States and pay the amount of any judgment rendered against the United 
States in any suit, or the amount of any settlement agreed upon, in respect of any 
claim under insurance authorized by this title. 

“£(2) In respect of hull insurance, the valuation in the policy for actual or 
constructive total loss of the vessel insured shall be such amount as the Secretary 
shall determine to be the fair and reasnable value of the vessel at the time of 
the attachment of the insurance under said policy: Provided however, That the 
insured shall have the right within sixty days after the attachment of the 
insurance under said policy, or within sixty days after determination of such 
valuation by the Secretary whichever is later, to reject such valuation, but 
shall continue to pay premiums upon such valuation at the rate provided for 
in said policy. In the event of the actual or constructive total loss of the vessei, 
if the insured has so rejected such valuation, the insured shall be paid 75 per 
centum of such valuation so determined by the Secretary and shall be entitled 
to sue the United States in a court having jurisdiction of such claims to recover 
such further amount as added to said 75 per centum would be equal to the just 
compensation which such court determines would have been payable if the vessel 
had been requisitioned for title under section 902 at the time of the attachment 
of the insurance under said policy. In the event of such court determination, 
premiums under the policy shall be adjusted on the basis of the valuation as 
finally determined and of the rate provided for in said policy.] In the case of 
any vessel which is insured under the provisions of this title, (1) the policy 
shall specify a stated amount to be paid in the event of actual or constructive 
iotal loss, and such stated amount shall not exceed an amount determined by 
the Secretary to represent the just compensation value of the vessel under sec- 
iion 902 (a) of this Act, as amended, and (2) the amount of any claim for the 
actual or constructive total loss of the vessel which is adjusted, compromised, 
settled, adjudged, or paid shall in no event erceed such stated amount.” 


THE SECRETARY OF COMMERCE, 
Washington 25, July 23, 1953. 
Hon. CHARLES W. Tosey, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 

Drar Mr. CHAIRMAN: This letter is in reply to your request of March 4, 1953, 
for the views of this Department with respect to S. 1148, a bill to amend the 
Merchant Marine Act of 1936, as amended. 
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The bill would amend section 1209 (a) of the Merchant Marine Act, 1936, 
by deleting the clause which provides that, with respect to a vessel insured 
under the war-risk insurance program, the Secretary of Commerce may not 
pay a claim for an amount in excess of the vessel's “fair and reasonable value” 
as determined by the Federal Maritime Board, and inserting in its place lan- 
guage requiring all hull policies to include a provision limiting the amount 
payable for the total loss of the vessel to the “just compensation value” deter- 
mined in accordance with the fifth amendment of the Constitution, as if the 
vessel had been taken by the Government immediately preceding her loss. (See 
attached comparative text.) Existing war-risk hull insurance policies would 
be deemed to have been amended to conform with the requirements of the 
bill unless the insured objected within 10 days after the bill became law. 

The bill would also amend certain appropriation acts by striking out the 
words “by this or any other act,” and inserting in lieu thereof “by this set 
or any other act enacted prior to the date of the enactment of this act.” These 
appropriation laws (Independent Offices Appropriation Act, 1953, Public Law 
455, 82d Cong., Independent Offices Appropriation Act, 1952, Public Law 137, 
S2d Cong., and Third Supplemental Appropriation Act, 1951, Public Law 45, 
82d Cong.) now provide that no money made available “by this or any other 
act” shall be used in payment for a vessel which was requisitioned or pur- 
chased or which was lost while insured by the Government, unless the price 
or hire to be paid is computed in accordance with section 902 (a) of the 
Merchant Marine Act, 1936, as that section is interpreted by the General Ac- 
counting Office. 

Under existing laws, two ceilings limit the amount that may be paid in 
settlement of a claim for the total loss of a vessel, i. e., the “fair and reasonable 
value” of the vessel as determined by the Federal Maritime Board, and the 
‘just compensation value’ of the vessel as computed by the Secretary of Com- 
merce in accordance with section 902 (a) of the Merchant Marine Act, 1936, 
as that section is interpreted by the General Accounting Office. 

Che bill would substitute for the two valuation ceilings one standard of valua- 
tion—‘just compensation” determined in accordance with the fifth amendment 
of the Constitution. However, the bill makes it impossible for the Secretary 
to issue a “valued” policy in accordance with commercial practice, which 
specifies an agreed amount to be paid in the event of total loss, because it 
requires the value in every policy to be left “open” until after the vessel is 
lost, and then to be determined as of the date of loss. Under section 1212 of 
the 1986 act, the insured would have the right to sue the Government in the 
courts in all cases where he does not agree with the total loss value determined 
after the vessel is lost and tendered to him in settlement of his claims. 

This Department would favor legislation that will permit the Secretary to 
determine the value of a vessel for total loss purposes in accordance with one 
stundard of valuation and in advance of issuing the policy so that the value 
could be specified in the policy as the amount to be paid in the event of total 
loss, and thereby prevent unnecessary litigation against the Government. 

Because of the two valuation ceilings now in effect, and because dollar values 
have not vet been agreed upon by the three agencies involved, it has been neces- 
sary for the war-risk insurance interim binders to provide in effect that, not- 
withstanding the “agreed” dollar value stated in the binder for the purpose of 
fixing limits of liability for certain types of claims and calculating the premium, 
no total loss claim shall be paid in excess of the “fair and reasonable value” 
determined by the Federal Maritime Board, or the “just compensation value” 
determined by the Maritime Administrator in accordance with section 902 (a) 
as interpreted by the General Accounting Office, whichever is the lesser sum. 
(Sec. 308.106 of General Order 75, 17 Federal Register 8295, 8298.) Therefore, 
although the assured is required to pay premiums based on the “agreed” value, 
he has no assurance that he will be paid that value in the event of a total 
loss. On the other hand, the Government's maximum liability is unsettled. 

Where value is thus left open as would be required under S. 1149, the insured 
may sue for just compensation for the total loss. The courts have determined 
just compensation under section 902 for 51 vessels that were requisitioned or lost 
while insured during World War II. In none of the cases did the court find 


that the War Shipping Administrator's value was excessive and award a lesser 
amount The total of the courts’ determinations for the 51 vessels was 61 
percent more than the total of the War Shipping Administrator's determina- 
tions, although the values determined by the War Shipping Administrator pur 


suant to section 902 were generally considered to be fair and reasonable, as evi- 
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denced by the fact that they were accepted by the owners of over 95 percent of 
the vessels. (Committee on Interstate and Foreign Commerce, United States 
Senate, Slst Cong., final report (S. Rept. No. 2494) on “Merchant Marine Study 
und Investigation,” p. 90.) 

It would appear to be in the interest of the Government, and be fair to the 
assured, for the Secretary of Commerce to have authority to determine insur- 
ance values before the risks attach, so that the Government would know in 
advance the maximum amount of its liability in the event of the total loss of a 
vessel; and the assured would know in advance that the agreed value stated 
in the policy upon which he is paying premiums will be paid to him without 
question in the event of the total loss of his vessel. This is the procedure and 
policy established by Congress in the case of aircraft insured against war risks 
by the Secretary of Commerce under title XIII of Civil Aeronautics Act of 1938, 
us amended (Public Law 47, 82d Cong., approved June 14, 1951). Section 1307 
(a) of the Civil Aeronautics Act of 1938, provides in part: 

“In the case of any aircraft which is insured under the provisions of this title, 
(1) the policy shall specify a stated amount to be paid in the event of total loss, 
und such stated amount shall not exceed an amount determined by the Secretary, 
after consultation with the Civil Aeronautics Board, to represent the fair and 
reasonable value of the aircraft, and (2) the amount of any claim which is 
adjusted, compromised, settled, adjudged, or paid shall in no event exceed such 
stated amount.” 

It is recommended that the bill (S. 1148) be amended to adopt this policy 
and procedure by inserting the following substitute provision : 

“In the case of any vessel which is insured under the provisions of this title 
(1) the policy shall specify a stated amount to be paid in the event of actual 
or constructive total loss, and such stated amount shall not exceed an amount 
determined by the Secretary to represent the just compensation value of the 
vessel under section 902 (a) of this Act, as amended, and (2) the amount of 
any claim for the actual or constructive total loss of the vessel which is adjusted, 
compromised, settled, adjudged, or paid shall in no event exceed such stated 
amount.” 

(See attached comparative text (b) showing this amendment.) 

This Department is of the opinion that the two valuation standards, “fair 
and reasonable value” (sec. 1209 (a)) and “just compensation” (sec. 920 (a)) 
properly applied should result in identical valuations; and, further, that there 
is substantially no difference between “just compensation” determined in accord- 
ance with the fifth amendment of the Constitution and “just compensation” 
determined in accordance with section 902 (a) properly interpreted and applied. 
However, the standard of just compensation under section 902 (a) of the 1936 
act is recommended in order that the same terminology of valuation standards 
be applied for total loss valuation under the war-risk insurance in wartime 
as under requisition programs. 

If S. 1148 is revised as suggested above, it would be unnecessary to amend 
existing policies as provided in paragraph (2) of section 1 of the bill and it 
should therefore be deleted. 

We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this report to the Congress. 

If we can be of further assistance in this matter, please call on us. 

Sincerely yours, 


Secretary of Commerce 
(a) 
S. 1148—CompaRATIVE TEXT 


Section 1209 (a) of title XII of the Merchant Marine Act, 1936, as it would 
be amended by S. 1148, 88d Congress (showing matter deleted by S. 1148 in 
brackets and new matter in italic) : 

“Sec. 1209. (a) The Secretary, in the administration of this title, may issue 
such policies, rules, and regulations as he deems proper and may adjust and 
pay losses, compromise and settle claims, whether in favor of or against the 
United States and pay the amount of any judgment rendered against the 
United States in any suit, or the amount of any settlement agreed upon, in 
respect of any claim under insurance authorized by this title, but [with respect 
to any vessel which is insured under the provisions of this Act, the amount of 
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the claim adjusted, compromised, settled, adjudged or paid shall not exceed 
the vessel’s fair and reasonable value as determined by the Federal Maritime 
Board] every hull insurance policy issued under the provisions of this tétle 
shall provide that if the amount of any claim on account of the actual or con- 
structive total loss of the vessel insured exceeds the amount that would have 
been payable as just compensation under the fifth article of amendment of the 
Constitution if the vessel had been taken by the Government immediately pre- 
ceeding such loss, the indemnity on account of such loss that may be adjudged 
or paid pursuant to such claim shall be limited to an amount equal to the just 
compensation that would have been so payable.” 


(b) 
S. 1148S—CoMPARATIVE TEXT 


Snowing proposed amendment to 8. 1148 (matter deleted from S. 1148 shown 
in brackets and new matter in italic) : 

“Seo. 1209. (a) The Secretary, in the administration of this title, may issue 
such policies, rules, and regulations as he deems proper and may adjust and 
pay losses, compromise and settle claims, whether in favor of or against the 
United States and pay the amount of any judgment rendered against the United 
States in any suit, or the amount of any settlement agreed upon, in respect of 
any claim under insurance authorized by this title [, but every hull insurance 
policy issued under the provisions of this title shall provide that if the amount 
of any claim on account of the actual or constructive total loss of the vesse! 
insured exceeds the amount that would have been payable as just compensation 
under the fifth article of amendment of the Constitution if the vessel had been 
tuken by the Government immediately preceding such loss, the indemnity on 
account of such loss that may be adjudged or paid pursuant to such claim shall 
be limited to an amount equal to the just compensation that would have been 
so payable]. Jn the case of any vessel which is insured under the provisions 
of this title, (1) the policy shall specify a stated amount to be paid in the 
erent of actual or constructive total loss, and such stated amount shall not exceed 
an amount determined by the Secretary to represent the just compensation valuc 
of the vessel under section 902 (a) of this Act, as amended, and (2) the amount 
of any claim for the actual or constructive total loss of the vessel, which is 
adjusted, compromised, settled, adjudged, or paid shall in no event exceed 
such stated amount.” 


Mr. Ackerson. Those reports were cleared by the Bureau of the 
sudget at the time they were sent up, and my statement in effect only 
summarizes these reports, and that statement has, of course, also been 
cleared by the Bureau of the Budget. 

Senator Maenuson. There is no need of making the statement. I 
think I know the problem. We have the record clear. I think we 
should ask you, though, generally speaking, to summarize and enter 
your statement in the record. 

Mr. Ackrrson. Very well. 

(The prepared statement of Mr. Ackerson is as follows:) 


STATEMENT ON BEHALF OF THE DEPARTMENT OF COMMERCE 


My name is EB. J. Ackerson. I am Assistant General Counsel, Division of 
Legislation, Maritime Administration, Department of Commerce. I am appear- 
ing on behalf of the Department of Commerce and the Maritime Administration. 

The bills S. 1148 and §S. 1878 both propose to amend section 1209 (a) of the 
Merchant Marine Act, 1936, as amended by the War Risk Insurance Title en- 
acted September 7, 1950. 

Under existing laws, two ceilings limit the amount that may be paid in set- 
tlement of a claim for the total loss of a vessel insured under the War Risk 
Insurance title, the “fair and reasonable value” of the vessel as determined by 
the Federal Maritime Board, and the “just compensation value” of the vessel 
as computed by the Secretary of Commerce in accordance with section 902 (a) 
of the Merchant Marine Act, 1936, as that section is interpreted by the General 
Accounting Office. The first ceiling is prescribed by section 1209 (a) of the 
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insurance title. The second ceiling is prescribed by appropriation act limita 
tions carried in each appropriation act for Maritime Activities commencing in 
151 (Public Law 45, 82d Cong.). 

rhe bill S. 1148 would substitute for these two ceilings one standard of valu 
ation as a ceiling—“just Compensation” determined in accordance with the fifth 
amendment of the Constitution. The bill ‘SS. 1878 also provides for one stan 
dard of valuation—"“fair and reasonable value’’—to be applied by the Secretary 
of Commerce alone in determining the total loss value to be stated in the policy 

It would facilitate the administration of the war risk insurance program to 
have one controlling valuation standard for total loss purposes to be applied by 
this Departinent alone, instead of the 2 present standards which require action 
by 8 Government agencies. 

The Department in its reports on these two bills recommends amendments 
vhich would permit the value of a vessel to be determined in advance of issuing 
the policy, and such value to be specified in the policy as the amount to be paid 
in the event of total loss. If amended as recommended, the Department favors 
enactment of this legislation. 

he bills in their existing forms make it impossible for the Secretary of Com 
meree to issne a “valued” policy in accordance wth commercial practice, which 
specifies an agreed amount to be paid in the event of total loss. The bill, 8. 1148, 
requires the value in every policy to be left “open” until after the vessel is lost, 
and then to be determined as of the date of loss. Where value is thus left 
open, the insured may sue for just compensation for the total loss. Under a 
alued policy, such litigation would be avoided. 

Under the bill, S. 1878, the insured would have the right to reject the value 
determined under it and sue for “just compensation” under section 902 as de 
termined by the courts. The insured would have nothing to lose by rejecting 
the determined “fair and reasonable value’, but would stand a chance of ob 
taining more from the courts In fact, the bill would encourage litigation against 
the Government. The premium remains the same whether the insured rejects 
the value or accepts it, but if he rejects it he is guaranteed the right to sne the 
United States for just compensation under section 902, as determined by the 


court in all cases where the vessel is a total loss. 


Because of the t=wo valuation ceilings now applicable, and because dollar values 
have not yet heen agreed upon by the three agencies involved, it has been neces- 
sary for the war risk insurance interim binders to provide in effect that, notwith- 
standing the “agreed” dollar value stated in the binder for the purpose of fixing 
limits of liability for certain types of claims and calculating the premium, no 
total loss claim shall be paid in excess of the “fair and reasonable value” deter 
mined by the Federal Maritime Board, or the “just compensation value” deter 
mined by the Maritime Administrator in accordance with section 902 (a), as 
interpreted by the General Accounting Office, whichever is the lesser sum. 
Therefore, although the assured is required to pay premiums based on the 
agreed” value, he has no assurance that he will be paid that value in the event 
of a total loss, and the Government's maximum liability is unsettled. 

It is recommended that the legislation be amended to provide that the total 
loss value of each vessel insured under the war-risk program shall be specified 
in the insurance policy by the Secretary of Commerce before the insurance 
attachés, finally fixing the amount to be paid in the event of a total loss. This 
is the procedure and policy established by Congress in the case of aircraft insured 
against war risks by the Secretary of Commerce under title XIII of the Civil 
Aeronautics Act of 1938, as amended. 

This Department is of the opinion, as above stated, that the two valuation 
standards, “fair and reasonable value” (see. 1209 (a)) and “just compensa 
ion” (see. 902(2)) properly applied should result in identical valuations; and 
further, that there is substantially no difference between “just compensation” 
determined in accordance with the fifth amendment of the Constitution, and “just 
compensation” determined in accordance with section 902 (a) properly inter 
preted and applied. However, the standard of just compensation under section 
#02 (a) of the 1986 act is recommended in order that the same terminology of 
Valuation standards be applied for total loss valuations under the war-risk 
nsurance in wartime as under requisition programs. 

If either bill is revised as suggested herein, it would be unnecessary to amend 
existing policies as provided in paragraph (2) of section 1 of the bills and it 
should, therefore, be deleted. 
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This Department opposes enactment of either bill unless it is amended as 
hereinabove recommended, The recommended amendments are set forth in the 
reports on the bills, together with comparative texts of the present law as pro 
posed to be amended by the bills and by the Department recommendations 

We have been advised by the Bureau of the Budget that it interposes no objec 
tion to the submission of this statement to the committee. 

Senator Magnuson. I haven’t read the reports. You oppose both 
bills 

Mr. Ackerson. That is correct, 

Senator Magnuson. Are you in favor of the so-called substitute by 
the General Accounting Office ¢ 

Mr. Ackerson. No, sir; I regret to say we are not. 

Senator Magnuson. You are against everything / 

Mr. Ackrerson. It seems to be that way this morning. No, we are 
not against everything. 

Senator Magnuson. What I mean is, you are against the proposal ? 

Mr. Ackrrson. The propos: es because the main proposition involved 
that the bills and the substitute would inject into this insurance picture 
is the question of valuation and the testing of valuations in the courts 
if the insured did not agree with values that were fixed in a contract. 

We feel that administratively—and I think the General Accounting 
Office sort of hit the point when they said this was a rather compli 
cated matter—it is relatively simple in its broader aspects, but the 
moment you get to looking at all the possibilities involved, it is compli- 
cated. Just compensation has always been a difficult problem. 

Senator Magnuson. Why do you propose allowing them to go into 
court ¢ 

Mr. Ackerson. Because in short it adds to the complications of this 
insurance law. 

The law seems to us, so far as valuation is concerned, to be compli- 
cated sufficiently by the fact that we have the 902, as they are called, 
prin iples of just compensation which were inserted into the war risk 
insurance law so far as total loss was concerned. 

That is somewhat overlaid by the appropriation rider which Says 
that 902 shall be interpreted as the General Accounting Office in 
terprets it. 

Well, that may be exactly the same interpretation as we have had. 

Senator Magnuson. Then don’t you think maybe, if it gets that 
complicated, the courts ought to figure it out ? 

Mr. Acxerson. Well, 1 don’t know whether that would help o1 
not, frankly. 

Senator Magnuson. When you requisition a ship, you are in court 
with it anyway, aren’t you / 

Mr. Ackerson. Yes, there is no question about that. Just compen- 
sation arises right then and there. 

Senator Magnuson. In other words, you want to set the value down 
there, and if the fellow agrees to it, that is the end. 

Mr. Ackerson. That is the end in the sense that he can’t question 
the total amount of insurance that is put in the policy. He can ques- 
tion the interpretation of the contract and various other things. 

Senator Magnuson. Supposing a fellow doesn’t agree to it; then 
what / 

Mr. Acxrerson. As Mr. Casey indicated, there is, of course, before 
the values are fixed, room for, we will say, conference and considera- 
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tion with the industry as to what at least the general range of values 
should be, and there is room for consideration and conference with 
individual shipowners as to what the valuation should be. 

It is not absolutely arbitrary, after all. 

Senator Magnuson. Supposing after all those conferences, he says, 
“No, I won’t accept that”¢ But you have his ship. Then where is 
he? 

Mr. Ackrrson. We don’t have his ship exactly. 

Senator MaagNuson. Suppose you requisitioned, and you do that 
fast if trouble happens ! 

Mr. Acxerson. If we have requisitioned it, then the law as to requi- 
sition applies, it seems to me. 

Senator Magnuson. Not as to value? 

Mr. Ackrrson. Oh, yes. 

Senator Magnuson. As to ultimate value of the ship? 

Mr. Ackerson. He is the man whose vessel is requisitioned, whether 
it is for title or use, and he has the protection of the just-compensa- 
tion provisions of the 1936 act. 

Senator Magnuson. Supposing he didn’t agree with your figure on 
Just compensation ¢ 

Mr. Ackerson. Then it would have to be left open. 

Senator Macnuson. In other words, he can elect not to do that. 

Mr. Ackerson. That is right. 

Senator Maenuson. That is the point I am making. 

Mr. Ackrrson. In case of a requisition charter. 

Senator Magnuson. Yes. 

Mr. Ackerson. But the period, we will say, before any general 
requisitioning concerns us here, it seems to me, primarily, we are 
authorized to 

Senator Magnuson. What do you think has been the reason why 
the Maritime Administration hasn’t been able to put the value on 
the face of the policies ? 

Mr. Ackrrson. Well, to my mind it is the result of the complicated 
situation in fixing values under the present law. There are two 
agencies at least—they may be brother or sister agencies, but there 1s 
the Secretary of Commerce, and there is the Federal Maritime Board, 
and then we have the appropriation rider. 

There are three standards that we have to look at. 

In one sense they may be almost the same, but the law uses different 
words, and we have to satisfy, let us say, 3 different standards and 3 
different agencies. That has taken some time. 

There are probably other administrative difficulties that I don’t 
know about, but I do not say that it would not be possible to arrive at 
value policies under the existing law. 

Senator Macnuson. The point is that you haven’t arrived at that, 
but you think you can. 

Mr. Ackrrson. That is correct. 

Senator Magnuson. So therefore there has been some dereliction in 
the past. 

Mr. Ackerson. Well, I can’t—— 

Senator Magnuson. You don’t want any bills; you say you can do it. 

Mr. Ackerson. I can’t explain for that. 

Senator Maenuson. I know it it not you personally. I don’t mean 
that. You don’t want any bills passed. You say there has been some 
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necessity for at least the proposals being up here. Unless something 
had been wrong, they wouldn't have been here. 

Mr. Ackrrson. Well, at least there was something that was felt to 
be wrong on the part of some people, that is right. 

Senator Magnuson. Now you think you are all right. 

Mr. Ackrerson. We feel much the same as we did when the bills 
were first introduced. We don’t like to—we will say—further complhi- 
cate the matter by leaving room to go into the courts on insurance 
polic eS 

Senator Magnuson. I don’t see how that would complicate any- 
thing. The fellow lenves you when he goes to court. 

Mr. Ackerson. Yes, but we have to administer the policies just the 
sume, and we probably have to defend the cases and help the Depart- 
ment of Justice defend the cases. 

Senator Magnuson. Well, that is true. You have to come as wit 
nesses and help prepare it. 

Mr. ig: rson. And so far as World War II experience has been 
concerned, it has been an important load, even under the strictly just 
compens ition matter. 

Senator Magnuson. That is what we hire you fellows down there 
for. Soif aman has to go to court, he has a right to go there, and we 
want the Government protected, too. 

Mr. AcKERMAN. We simply feel this law, this war-risk-insurance 
law, is set up as insurance to protect owners against war risks during 
emergencies Which are coming, except this law is limited in its time 
operation, and that is to operate in accordance with commercial prac 
tices 1n the insurance field, and the commercial practi ‘es call for valued 
policies, and we have been trying to work those out. 

‘There lay have been some slowness in connection with that. but 
progress has been made. 

Senator Magnuson. You say there may have been some slowness. 
There is a lot of slowness in connection with that. I don’t know whose 
fault that is, but it has been really, as you say, a long, complicated 
process. Of course, the only basis for war risk insurance is to com 
pensate some ‘body for the t: aking of his vessel or the loss of his vessel, 
and the only fight here seems to be about what it is worth. I suppose 
that may be true in all kinds of insurance. 

Mir. Ackrrson. Yes. 

Senator Magnuson. Or to set up some rules of the game by which 
somebody can arrive at a valuation. 

Mr. Ackrrson. Well, it seems to us—— 

Senator Magnuson. You say there are three people in this, you and 
the General Accounting Office and the Appropriations Committee. 

Mr. Acxerson. That is right 

Senator Magnuson. Maybe we had better throw all three out and 
have a law, and then everybody can read it clearly, set up the rules. 

Of course I think it is bad when the appropriation committee has 
to put riders on appropriation bills anyway to get something done 
that should have been done under the law. 

Mr. Ackrerson. Well, I have that feeling about this. 

Senator Magnuson. I think you do, too. 

Mr. Ackrerson. Personally, I have the same feeling, that while it 
only emphasizes the law, it adds a little different color or cast to it 
anyhow. 
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Senator Magnuson. I wouldn't be too afraid of the appropriation 
committee if I were you fellows down there. They give you what 
you want usually. 

If you have anything more, Mr. Ackerson, we will have those re 
ports in. I haven't read them, but I will read them. They fairly well 
state the position of the Maritime Board. 

Mr. ACKERSON, They state our position. 

Senator Magnuson. I understand clearly that generally speaking 
you are also opposed to the so-called General Accounting Oflice’s pro- 
posed. substitute ¢ 

Mr. Ackerson. Yes: on the ground that it carries out the idea of 
appeal to the courts on the valuation. 

Senator Magnuson. Yes. All right, thank you. 

Mr. Morgan, 


STATEMENT OF GEORGE W. MORGAN, PRESIDENT, ASSOCIATION 
OF AMERICAN SHIP OWNERS 


Mr. Morgan. Senator, the purpose of these bills is to clear up a 
confusing situation that has come about in connection with the war 
risk-insurance title added in 1950—Publie Law 763, 81st Congress 
to the Merchant Marine Act, 1936, That statute was enacted to pro 
vide standby authority for the Government in the event of an emer- 
gency to insure merchant vessels against war risks. Present commer 
cial insurance policies provide for automatic termination in the event 
of the outbreak of war between any of the four great powers named 
as France, Great Britain, Russia, and the United States. Consequent- 
ly, on the outbreak of such a war, shipowners would quickly lose the 
protection they now have and, in order to assure continued operation 
of merchant ships, the Government proposes to write the insurance 
that private underwriters are unwilling to provide. 

Senator Magnuson. Off the record. 

(Diseussion off the record.) 

Mr. Morcan. With respect to the amount of coverage to be made 
available, the war-risk-insurance title provided : 
with respect to any vessel which is insured under the provisions of this act, the 
amount of the claim adjusted, compromised, settled, adjudged, or paid shall not 
exceed the vessel's fair and reusonable value as determined by the Federal Mari- 
time Board. 

The theory behind this language was that determinations of fair 
and reasonable value are judicial in nature, that in the first instance 
they should be made by a quasi-judicial body and that they should be 
subject to court review. 

The situation became confused from the shipow ner’s view point when 
the following language was incorporated in the Third Supplemental 
Appropriation Act, 1951: 

No money made available to the Department of Commerce, for maritime activ 
ities, by this or any other act shall be used in payment for a vessel the title to 
which is acquired by the Government either by requisition or purchase, or the 
use of which is taken either by requisition or agreement, or which is insured by 
the Government and lost while so insured, unless the price or hire to be paid 
therefor (except in cases where sec, S02 of the Merchant Marine Act, 1936, as 
amended, is applicable), is computed in accordance with subsection 902 (a) of 
said act, as that subsection is interpreted by the General Accounting Office. 
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We believe that this ap peqeten rider constitutes permanent leg- 

islation because of its use of the language “by this or any other act.” 

Phe same language was subsequently included in the Independent 
Offices Appropriation Acts, 1952 and 1953, and in the Department of 
Justice, State, and ee Ap propriation Act, 1954. It is also 

propos ed for inclusion in the pending appropriation for Justice, State, 
ot Commerce, which has passed the House and is now under consid- 
eration before the Senate. 

Senator Magnuson. Mr. Morgan, I must say I entirely agree with 
your interpretation, regardless of the merits of the thing one way or 
another, but it becomes more than a directive. 

Mr. Morcan. It is more than a directive. 

Senator Magnuson. It is more than a directive. It runs across all 

i© War Risk Insurance Act. 

Mr. Morgan. And just compensation. 

Senator Magnuson. 902 (e) and the whole thing. That is why, as 
imatter of principle, I don’t oe it belongs in an appropriation bill, 
although I am a member of that committee and the subcommittee, too. 

Mr. Morgan. I hope you wil urge that point of view very strongly 

ith your colleagues. 

Senator Maanuson. Go ahead. 

Mr. Morean. In an effort to conform applications for war-risk 
coverage to the requirements of law, including the appropriation 
rider, the Maritime Administration in effect provided in the formal 
application for insurance and in the binder that the sum to be insured 
may not exceed the lowest of three possible amounts: First, the ves- 
sel’s fair and reasonable value as determined by the Federal Maritime 
Board: second, the maximum sum which the Maritime Administration 
is authorized to pay under any applicable acts of Congress, meaning 
the appropriation rider ; - third, the face value of t the “policy. Since 
all binders issued so far have been “open amount” binders with no 
stated sum of insurance, only the first two alternatives apply. 

Thus the shipowner, if he wishes to apply for a Government war- 
risk binder to cover him in the event of hostilities, is required to agree 
in the insurance binder that, irrespective of the premium to be paid, 
any recovery if his vessel is lost will be limited to the amount the 
Maritime Administration is authorized to pay. As the law now 
stands, the Administration would be authorized to pay only an amount 
according with the General Accounting Office interpretation of just 
compensation under section 902. Thus the shipowner would be re- 
quired by this contract to waive his rights to judicial review of his 
claim for loss as provided in section 1212 of the War Risk Insurance 
Act, and agree to accept without any appeal a sum to be computed 
sometime in the future in accordance with an interpretation by the 
(zeneral Accounting Office. 

Under such circumstances, it is doubtful if many shipowners 
vould risk their vessels under such uncertain protection for any longer 
han it would take them to get back to a United States port. War- 
risk port insurance now is available commercially, and it seems likely 
that many owners would tie their vessels up in port and wait for the 
Government to requisition them rather than risk their loss with such 

} indefinite prospect of recove ry. 

Che impact of the appropriation ri ler on just compensation cases, 
n the event the Government found it necessary to requisition vessels, 
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would also be disruptive. In effect it substitutes the judgment - the 
Comptroller General for that of the Secretary of Commerce 1 1 de- 
termining initially legal principles to govern what should be offe red 
as just compensation for vessels requisitioned by the Government. 
Che wisdom of this substitution certainly is questionable. So far as 
can be ascertained, it is the only instance in the statutes where such a 
quasi-judicial function is vested in the Comptroller General and taken 
away from the executive officials and courts in whom it was vested 
hy the original statute enacted by Congress. 

The courts have rendered many decisions interpreting the just com 
pensation language of section 902 of the 1936 act, and presumably the 
Secretary of Commerce in the first instance would be guided primarily 
by those court interpretations in making his own determinations. 
Under the appropriation rider, however, he is compelled to accept the 
interpretation of the General Accounting Office, regardless of whether 
he and his legal advisers consider it to be compatible with the court’s 
nterpretations or not. Such a task appears to be far removed from 
the Comptroller General’s basic audit function. ns the hands of 
Comptroller General who is improperly advised as to the law, the 
power conferred by the rider conceivably could autniahe an unpre 
cedented volume of litigation over just compensation claims. 

The Comptroller General’s interpretation of the law seems to be 
that just compensation under section 902 should be arrived at by first 
caleulating the market. value of the vessel as of the date of the Presi 
dent’s proclamation of a national emergency—under present circum- 
stances as of December 1950—that to this sum be added the percentage 
by which indexes of normal cost have increased since that date and 
from it be subtracted depreciation since that date. His interpreta 
tion seems to be that any increase in value since the December 1950 
date would be due to “causes necessitating the taking” of the vessel. 

Market values of ships actually have had several ups and downs 
since December 1950, and, at least as to some types, values are now 
substantially lower. If the Comptroller General’s formula were to 
be applied today, in some instances the Government would, on requisi- 
tion, be obliged to pay more than fair value measured by the current 
market. An interpretation that produces such a result must be erro- 
neous and the fact that it is seems clearly established by authoritative 
decisions holding that just compensation is measured as of the time 
of the taking instead of as of a date more than 3 years prior thereto. 
In the case of ships, section 902 requires that there be deducted from 
the value at the time of taking any enhancement due to the causes 
necessitating the taking. Since the ( ‘omptroller General’s interpreta- 
tion is in conflict with established legal prine iples, it seems highly 
desirable to place the responsibility of interpreting the law on just 
compensation in the Department of Commerce which will presumably 
be guided by applicable precedents. Unless that is done, the Govern- 
ment would suffer when ship values decline and needless litigation 
would be promoted when values rise. The responsibility of the 
Department of Commerce can be restored quite simply by repealing 
the appropriation rider. 

Qur original thoughts on how this complicated and unsatisfac tory 
situation might be fairly resolved are contained in the bill S. 1148. 
(nother proposed solution is contained in S. 1878. And now a third 
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proposal is advanced by the Comptroller General. Either of the two 
bills that have been introduced is acceptable, and the same is true of 
the Comptroller General’s proposed bill provided it is amended 
suggested below. 

The Comptroller General’s proposed bill does not repeal the rider. 
Instead it provides that where suit is brought on a disputed question 
of war-risk insurance Valuation, the amount of the judgment will be 
payable without regard to the limitations contained in the appropria- 
tion riders. 

There are two objections to that approach. The first is that the 
Secretary of Commerce would continue to be bound by the interpreta- 
tion pl: iced by the General Accounting Office upon section 902 (a) of 

‘Merchant Marine Act. And this would be true both as to war-risk 
insurance valuations and to just compensation determinations on ship 
requisitions. The second objection is that this approach may well 
make the proposed bill subject to a point of order on the ground that 
it varies an appropriation. 

ee h of these objetcions are taken care of in section 2 of each of the 
bills S. 1148 and S. 1878. That section would amend all of the neces- 
ary iets acts—except the Justice, State, and Commerce 
\ppropriation Act, 1954, which should be included—simply by strik 
ing out the words “by this or any other act” and inserting in lieu 
thereof “by this act or any other act enacted prior to the date of the 
enactment of this act.” The effect of section 2 of the bills framed 
that manner is to repeal the ee rider - of the end of the 
urrent fiscal vear and thus to have the bills in such form as to avoid 
the point of orde . 

If the Comptroller General’s proposed bill is amended (1) by strik- 
ing out the follow1 ing language: 


the amount of the judgment will be payable without regard to the limitations 

tnined in the 11th paragraph under the heading “Maritime Activities” in 
title IIL of the Department of Justice, State, and Commerce Appropriation Act, 
i954, the 10th paragraph under the heading “Operating Differential Subsidies” 
n title IT of the Independent Offices Appropriation Act, 1953, the corresponding 
paragraphs of the Independent Offices Appropriation Act, 1952, and the Third 


jemental Appropriation Act, 1952, although 


uding. however, reference to the Justice. State. and Commerce 
\ppropriation Act, 1954—the Comptroller General’s proposed bill 

il] be a satisfactory solution to the problems that have been eae 
by the ap propriation rider. And if the proposed bill is amended i 
this shion. we will not ore to the further amendments he seg 
nabes't to sections 902 (c) and 902 (d) of the 1936 act. 

Senator MAGNUSON. in pee words, Mr. Morgan, the Comptroller 
(rener: al’s ~ propose + bill—I want to understand this « orrectly includes 
the lan cuage of he rider? On page 7 you say to strike that out of 
the bill. 

Mr. Morcan. That is right: ves, sir. 

Senator Magnuson. That is— 


I 
ind (2) by inserting section 2 from the bills S. 1148 and S. 1878 
] 


the amount of the judgment will be payable without regard to the limitations 
confained in the 11th paragraph under the heading ‘‘Maritime Activities” in 
title IIT of the Department of Justice, State, and Commerce Appropriation Act, 
1954, the 10th paragraph under the heading “Operating Differential Subsidies” 
in title Il of the Independent Offices Appropriation Act, 19538 


and corresponding paragraphs. 
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Mr. Morean. With that language stricken, the proviso would read: 


Provided further, however, that in the event of an election by the insured to 
reject the valuation fixed by the Secretary and to sue in the courts, the excess 
of any amounts advanced on account of just compensation over the amount of 
the court judgment will be required to be refunded In the event of such court 
determination, premiums under the policy shall be adjusted on the basis of the 
valuation as finally determined and of the rate provided fer in said policy. 


Senator Magnuson. And your proposal then would be on the pro 
posed bill suggested by the General Accounting Office on page 2 to 
strike out the language you suggest here on page i 

Mr. Morcan. Well, I haven’t even seen the bill in the form it has 
been submitted, but I think that is right. 

Senator MaGnuson. It fits right in there. 

Mr. Morcan. Yes. 

Senator Magnuson. We have a letter from the shipowners of April 
24 which was signed by former Senator Joseph Ball. 1 think we 
ought to put that in the record. It explains this. 

( The letter dated April 24, 1953, from Joseph H. Ball is as follows :) 


ASSOCIATION OF AMERICAN SHIP OWNERS, 
Washington, D. C., April 24, 1958. 
Re S. 1148 and Comptroller General's April 17 letter thereon. 
Senator CHARLES W. Tosey, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Capitol, Washington, D.C. 


My Dear SENATOR ToBey: I have before me the reported text of Comptroller 
General Lindsay C. Warren’s letter of April 17, 19538, to you opposing enactment 
of S. 1148. I am particularly concerned with one paragraph in Mr. Warren’s 
letter, reading as follows: 

“The present bill, 8S. 1148, is part of a concerted effort on the part of the 
shipping industry to remove from the law safeguards which the Congress wisely 
inserted to prevent a repetion of what happened during World War II. They 
are asking on the one hand for increased subsidies, limited liability protection, 
retention of indirect subsidies in the form of tax benefits; but on the other hand 
they are asking for the removal of all provisions designed to protect the taxpayers 
from unwarranted and unjustified expenditures in time of war or national 
emergency.” 

To my own personal knowledge, the above statements are completely false 
The Association of American Ship Owners had 8. 1148 drafted and it was at our 
request that Senator Schoeppel introduced it. The bill is not part of any ‘con 
certed effort” of the whole industry, but has the narrow and specific objective 
of correcting an impossible situation regarding war-risk insurance created by 
the rider which S. 1148 seeks to repeal, at least prospectively. Furthermore, 
none of the members of our association has received any subsidy, direct or in- 
direct, under the 1936 act. 

We respect and support the great responsibility of the Comptroller General 
to the Congress in connection with expenditures. We agree that the Congress 
should consider carefully his views on all pending legislation involving such 
expenditures. But we respectfully submit that his comments would be more 
valuable if he stuck to facts. 

1 am writing to Senator Butler, who I understand is chairman of the sub 
committee of your committee to which S. 1148 has been referred, asking that 
our association be permitted to testify when hearings are held. We shall answer 
Mr. Warren’s arguments in detail at that time. However, I should like to point 
out briefly some facts regarding S. 1148 which are not brought out in Mr 
Warren's letter. 

1. The primary purpose of S. 1148 is to repeal the legislative rider in appro 
priation acts quoted by Mr. Warren, which appeared in the 1951 Third Supple 
mental and 1952 and 1953 Independent Offices Appropriation Acts, insofar as 
the prospective effect of the rider is concerned. In order to get the subject 
matter before the Committee on Interstate and Foreign Commerce, where it 
properly belongs, it Was necessary to include some amendment to an act over 
which the committee has jurisdiction, and we chose the war-risk insurance title 
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of the 1936 act. We are not wedded to the valuation formula proposed in section 
1 of S. 1148; in fact, the same language which appears in section 902 (a) of the 
1936 act would be perfectly acceptable to us. As stated, our main concern is 
with the appropriation rider. 

2. The rider nullified the intent of Congress in enacting the war-risk insur- 
ance title by creating an impossible administrative situation. Only purpose ot 
war-risk insurance is to give the Government greater flexibility in its use of 
shipping in event of war. In addition to requisitioning vessels for either title 
or use, war-risk insurance would permit the Government to direct a vessel’s 
use, or time charter it, while the owner continued to operate it, with his invest- 
ment protected by war-risk insurance. 

Clearly, if this flexibility is to be achieved and vessel owners are to be treated 
fairly, the compensation payable to the owner if his vessel is lost should be the 
sume whatever method the Government uses. That is not true now, largely 
because of the appropriation rider, If Government requisitions a vessel, either 
for title or use, and the ship is lost, the owner is entitled to just compensation 
under section 902 (a). If he is dissatisfied with what is offered him by the 
Government, his right to seek just compensation from the courts is fully pro- 
tected. The war-risk insurance title originally provided for such a court review 
in event of disagreement as to loss. However, the Maritime Administration has 
interpreted and is administering the appropriation rider as requiring the owner 
who applies for war-risk insurance to bind himself in advance to accept whatever 
the Comptroller General decides, at some future date, is equal to just compensa- 
tion under section 902. His right to court review has been foreclosed by his 
own advance agreement. Thus, the owner whose vessel is protected only by 
war-risk insurance does not have the same rights to just compensation if his 
ship is lost as does the owner whose vessel is requisitioned, even though both 
of them are operated under complete Government control. 

The appropriation rider which we urge be repealed never received ade- 
quate consideration by Congress. Neither the House nor Senate committee 
having legislative jurisdiction of its subject matter has ever considered it, 
although it constitutes an important legislative amendment of the 1986 act. 
It originated originally in the House Appropriations Committee, which did not 
have the views of either the industry or the executive branch as to its effect. 
After hearings, the Senate Appropriations Committee eliminated it, and so did 
the Senate. However, in modified form, the rider was kept by the conference 
committee and so became law without any consideration by the proper legislative 
committees, 

There are, of course, numerous other factors involved, but this letter already 
is longer than I had planned, and we hope to have an opportunity to go into the 
subject far more thoroughly before the committee. 

With best regards, 

Yours sincerely, 
JosepH H. Batu, Vice President. 

Mr. Morean. I would like, with your permission, Senator, to com- 
ment briefly on a few of the points that have come up. 

Senator Magnuson. Let me ask you one broad question first, for the 
record. What is wrong with the present war-risk insurance adminis- 
tration, the way it is now being administered, in your opinion? What 
has been wrong? 

The reason we are here is because somebody has not been satisfied 
about something. Is it the delay or the complications of arriving at 
values ? 

Mr. Morean. No, I think the primary difficulty is that under the 
interpretation placed on the law by the General Accounting Office it 
has been impossible for commerce and the industry, if you will, to 
agree on valuations. 

Senator Magnuson. Do you think that the present law could be 


administered properly if this rider and the General Accounting Oftice 
were not involved ? 


Mr. Moraan. Yes, I do. 
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Senator Magnuson. Do we need legislation to do that, or can they 
do it under the—— 

Mr. Morcan. We have to repeal the appropriation rider. 

Senator Magnuson. Leaving the rider out ? 

Mr. Morcan. With the rider out it seems to me that the law is in 
good shape. It would provide than an owner would be entitled to 
protection in the amount of the fair and reasonable v: alue of his 
vessel, 

Now, it is proposed by the C omptroller General that we use the term 
“just compensation” under 902, In my mind the term “just compensa- 
tion” is one that is technically applied only in the case of a taking 
under eminent domain. But I don't want to quarre! about the use of 
terms. 

Senator Maanwuson. There have been a lot of law suits on that. 
There is a lot of law on that question. 

Mr. Morean. Yes. I think where you don’t have a taking that from 
a drafting point of view the prefer: able term is “fair and reasonable 
value.” 

Senator Magnuson. What about court review under the present 
law? 

Mr. Morean. That is provided for in section 1212 of the insurance 
title. 

Senator Magnuson. The insurance title itself? 

Mr. Moraan. Yes, sir. 

Senator Magnuson. So our whole problem gets down to this rider. 

Mr. Morean. To this rider. 

Senator Magnuson. That is right. 

Well, I must agree with you—I want the record to be clear—that the 
question of the merits or ‘demerits of the rider is something I don’t 
want to decide here, but the basic thing of putting these riders on 
which have the effect of law—that is what they get ultimately, at least 
to the administrative agencies—appropriations bills, I think, is a bad 
practice. If we had some problems here as to the question of valuation 
or the question of enhancement, then the General Accounting Office 
and the Maritime Board should have come up here to the legislative 
committee and asked that it be cleared up, but you go right through 
the back door on these things to do something you can’t do legis: itively 
and put it on an appropr iation bill. 

Mr. Morcan. The heart of the dispute, Senator, as I see it, is the 
question of at what point do you compute just compensation. Do you 
take it as of a date back of 1950 when you don’t have any taking, no 
requisitions of the vessel, or do you take it as of the time of the t: ‘king? 

Now, the General Accounting Office —— 

Senator Magnuson, Or at the time of the loss. 

Mr. Morean. Or at the time of the loss if it is an insurance case, 
but in the insurance case you have a choice of two: You can take 
either as of the time of the loss or you can take at the time the insur- 
ance attaches, and here we are not fussy about which—— 

Senator Magnuson. You think that can be worked out ? 

Mr. Morgan. Yes—that the Comptroller General said in a letter 
to the Commerce Department, February 11, 1952, and I am quoting: 

It appears that the application of the prohibited enhancement clause to the 
present emergency would require the establishment of a “critical date’— 
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In quotes 
after which enhancement. due to the causes necessitating the taking, would not 
be allowed 

After some other matter, he continues: “In the establishment of 
such ‘eritical data’ it would seem that December 16, 1950, the date 
of the President’s proclamation of a national emergency, would be 
most nearly comparable to the date used in World War II, Septem- 
ber 8, 1939.” 

I might comment at that point that was a critical date used by the 
Comptroller General, but I think by nobody else. 

Now, the President’s Advisory Board on Just Compensation said 
clearly, and I am quoting again: 

4. From the value at the time of taking there should be deducted any 
enhancement 
and so forth. 

In the Cors case in the United States Supreme Court, the Court 
sald: 

What we have said is in accord with our reading of the report of the advisory 
board. Any enhancement of value must be deducted where it is due (a) to 
the Government’s need of vessels which has necessitated the taking. 

In the Alaska case in the Court of Appeals for the Second Circuit, 
that court approved valuing the ship as of June 12, 1942, the date 
she was taken under requisition time charter. 

Mr. Casey has told us that he doesn’t agree with the advisory 
board, but the courts do. It seems that as a matter of simple logic, 
how can there possibly be any enhancement arising out of the Gov- 
ernment’s need for a ship until the Government actually does need 
it and manifests its need by taking it. 

Senator Magnuson. I don’t know, and I ask this question because 
I would like to know—how are valuations determined in commercial- 
ship msurance 4 

Mr. Morgan. By negotiation. 

Senator Magnuson. By negotiation when the contract is made? 

Mr. Morgan. An insurance underwriter will not write insurance 
on an unreasonable amount. 

Senator Magnuson. Do you have any comparable figures as be- 
tween what the Government has paid for ships lost as compared to 
the same type of ships by commercial ¢ 

Mr. Morcan. No. The difficulty is, you see— 

Senator Magnuson. They are all negotiated individually. 

Mr. Morgan. That is right. 

Senator Magnuson. You can pearatnte on fleet, too; can’t you? 

Mr. Morean. Ship by ship or by fleet: ves. 

Senator Magnuson. Of course the basis of that is a voluntary 
agreement on both sides. 

Mr. Morecan. | think, too, that there is some difference between 
this appropriation rider and the authority that the Comptroller Gen- 
eral has under the Budget and Accounting Act of 1921. 

In a recent letter to the House Merchant Marine and Fisheries 
Committee, the General Accounting Office said that— 


section 304 of the Budget and Accounting Act provides in effect that the head 
of any executive department or other establishment may apply for, and the 
Comptroller General shall render, his decision upon any question involving a 








MARITIME WAR RISK INSURANCE AMENDMENTS 41 


payment to be made by or under them which decision, when rendered, shall 
govern the General Accounting Office in passing on the account containing the 
payment. 

The said section also provides— 
and I am still quoting from the Comptroller General's letter— 


that balances certified by the General Accounting Office upon the settlement of 
public accounts shall be final and conclusive upon the executive branch of the 
Government. 

It seems that authorizing the head of an executive department. to 
apply is quite a different thing than requiring an executive depart- 
ment to get and to follow an interpretation. 

There are some cases in which the question of the finality, the 
authority of the Comptroller General’s views on a point of law have 
been tested and in which the courts have disregarded his legal 
opinions. 

One of them is the Hearne case, appearing in 68 Federal Supple- 
ment 756, and me re Was a case In me. United States Supreme Court, 
Miquel vy. McCar, reported at 291 U.S. 442, and on that point it seems 
to me that even if we assume that it is wise to subject the Commerce 
Department to the legal interpretations of the General Accounting 
Office, that the decision on that question should be made here in this 
legislative committee rather than by the Appropriations Committee 
that really doesn’t have time to go into it all, all the ramifications of 
complicated questions such as this. 

Senator Magnuson. It really has no authority; when a rider takes 
the practical effect of the law, which in some cases it does, it has no 
authority. 

Mr. Morgan. Their rider has had a far-reaching effect, and I am 
sure that the Appropriations Committee didn’t appreciate it would. 

Senator Magnuson, Of course, we vested in the Commeree De- 
partment the whole business of maritime administration, including 
this question of values, and we vested in the General Accounting 
Office an authority to see that the books are kept right. That is the 
basic thing, and I think we are getting all mixed up w vith the two basic 
authorities in this matter, That is why I think, regardless of the 
merits of the thing one way or another, it is bad to have the Appro- 
priations Committee step in the third party, toa legislative committee, 
and say something should be done. ‘They don’t have to appropriate 
the money if they don’t want to; that is another story. 

Mr. Morean. That is right. 

1 have just a few words of comment on the position of the Depart- 
ment of Commerce. 

Senator Magnuson. Does the Department of Commerce have a bill 
in here, too? 

Mr. Ackrrson. Yes; we have suggested amendments. 

Senator Magnuson. You have suggested a bill. Can you address 
yourself tothat? Are you familiar with that ¢ 

Mr. Morgan. Yes; 1 am familiar with it, and that is what I propose 
to do. 

Senator Macnuson. All right; go ahead. 

Mr. Morcan. In pure theory, I think the recommendations of the 
Department of Commerce would be ideal, if only they were practical 
and realistic. Agreed war risk insurance valuations would solve many 
of the problems ‘that arise in an emer gency, but experience seems to 
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indicate that very little insurance would be written if agreements had 
to be reached on valuations, 

If we assume, as I do, that the purpose of war-risk coverage is to 
provide the protection necessary to keep the ships running and to avoid 
wholesale requisitioning, then it seems necessary to provide for open 
policies that will leave the question of valuation for future negotiation. 

In the past too many people in Government have seemed to think 
that depreciated cost was a fair measure of value. If that theory were 
enforced, I am afraid our merchant marine would be substantially 
smaller than it is today. I think we would have to have a much more 
realistic view in Government of the factors that enter into ship values 
before we could expect to get an adequate number of ships covered 
under Government war-risk insurance to satisfy the national interest 
in an emergency. 

Senator Magnuson. Thank you, Mr. Morgan. 

Mr. Morgan. Thank you. 

Senator Magnuson. Our next witness is Albert Rice. 


STATEMENT OF ALBERT E. RICE, COUNSEL, AMERICAN MERCHANT 
MARINE INSTITUTE, INC. 


Mr. Rice. My name is Albert E. Rice. I am counsel for the Ameri- 
can Merchant Marine Institute, Inc., a trade association including 
umong its members more than 70 American-flag steamship companies 
operating dry cargo, tanker and collier vessels in the foreign and 
domestic trade. 

First of all, 1 would like to say that I can’t go as far as Mr. Morgan 
in his statement that the present law is workable without the appro- 
priation rider. I do not think it is. I think that where you do not 
have the type of commercial transaction where the parties can agree 
on a figure, you must have a right to appeal to some higher authority, 
and that is what the bills that we have submitted have included. 

Senator Magnuson. You mean the original bills, sir ? 

Mr. Rice. Sir, when this hearing was first called 

Senator Macnuson. You mean 8. 1148 and S. 1878, the purposes of 
the two original bills? 

Mr. Rice. That is right. 

Ever since the enactment of the present law in 1950, the industry 
has sincerely felt that certain amendments should be made before there 
was an actual requirement for the protection it can give. Happily 
that time did not occur, and there is not an opportunity, without the 
pressure of war, to correct prior mistakes. We believe that the law is 
inadequate in some respects to achieve its essential purpose, and, more 
importantly, that in its present form it could unreasonably prejudice 
shipowners who must rely upon it in times of emergency. 

Possibly a good deal of the confusion which has accompanied prior 
consideration of war-risk insurance for vessels has resulted from a 
lack of understanding of its very important but rather limited pur- 
pose. All the emphasis of discussion has been upon what have en 





called unreasonable profits under prior laws. If I may, I would like 
briefly to explain the situation in order to make clear the amendments 
which we endorse. 

During peacetime, insurance for war risks is available in the private 
market. Generally speaking, this insurance provides coverage for 
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48 hours after the outbreak of war or until the vessel reaches a safe 
port. After that time private war-risk insurance is unavailable or is 
prohibitively expensive. Similarly, private insurance can be termi- 
nated or become too expensive during a period of international tension 
even though we are not actually at war. These are the times when 
Government war-risk insurance comes into play—to provide only 
adequate protection for the comparatively short period between the 
termination of private insurance and the inevitable requisition of 
vessels by the Government. After requisition, of course, the Govern- 
ment assumes a direct liability. 

As one example, let us take the case of two tankers after the out- 
break of war. One is berthed in the United States and the other has 
managed to reach a safe foreign port. At that point their private 
war-risk insurance has terminated and obviously their owners do not 
wish to assume the risk of further operation without insurance. 
Nevertheless, the United States needs the continued use of these vessels 
and their cargoes even before requisition can take place. The products 
these tankers carry are vital. This, then, is the justification for pro- 
viding Government war-risk insurance so that ships may be made 
available and so that the movement of cargoes essential to the country 
can continue. Congress recognized this justification by the enactment 
of the war-risk insurance law in 1950, but, in an endeavor to prevent 
unreasonable payments under the law, Congress limited the valuations 
for actual or constructive total loss in such a way, we believe, as to 
discriminate against a shipowner who in the interests of the United 
States is willing to sail his ship instead of waiting safely in port for 
requisitioning. 

In appearing before you today I intend merely to recommend 
amendments to the existing law which will enable a shipowner to 
receive under war-risk insurance an amount equal to the “just com- 
pensation” to which he would be entitled in the case of requisition. 

The trouble with the existing law is simply that it gives no assurance 
that a war-risk insurance valuation for actual or constructive total 
loss of a vessel will be as much as “just compensation.” The law 
provides that the Secretary of Commerce shall determine the valua- 
tion for insurance as the “fair and reasonable” value, and this deter- 
mination and any payment under it is limited by the interpretation 
of the Comptroller General as to whether or not it exceeds Just com- 
pensation. The situation is so awkward that, as the Secretary of 
Commerce, Mr. Weeks, pointed out in his report on H. R. 4665 to the 
Merchant Marine and Fisheries Committee of the House, the Gov- 
ernment agencies have been unable to agree, even after more than 
31% years, on the valuations for insurance under the present law. 

But this difficulty is not the fundamental problem. Inherent. in 
American law is the principle that just compensation in the case of a 
taking for Government use shall ultimately be determined by the 
courts. The determination of value in such a situation has never been 
left solely to the arbitrary judgment of an administrative officer. 
Nevertheless, under the present war-risk insurance law the valuation 
determined by the Secretary, as limited by the Comptroller General, 
is final and binding. As a practical matter, there is no appeal to any 
higher judicial authority to question whether such a determination 
is correct or merely arbitrary. I suggest to you that this is contrary 
to the principles of our law. 
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In speaking on behalf of a very large group of American shipown- 
ers, I am not asking that war-risk insurance valuations be placed at 
any figure which might result in unreasonable profits because of sky- 
rocketing values under war conditions. I am only asking for amend- 
ments of the law that would permit a shipowner to have the same right 
he has in the case of a requisition—that is, to test in the courts the 
determination of just compensation for his vessel. 

When this hearing was first called I had expected to testify in sup- 
port. of S. 1878, the war-risk insurance bill introduced by Senator 
Magnuson. In our opinion this bill is a fair and reasonable amend- 
ment of the war-risk insurance law which would allow the shipowner 
either to accept the valuation determined by the Secretary of Com- 
merce or to go to court to determine the amount which would have been 
payable as just compensation if the vessel had been requisitioned for 
title under section 902 of the Merchant Marine Act. In the meantime, 
however, there has been released a report by the Comptroller Gen- 
eral to the House Merchant Marine and Fisheries Committee on H. R. 
1665, a bill which is substantially identical to S. 1878. Mr. Warren 
stated in this report that he approved of the principle of permitting 
shipowners to test the determination of value in the courts, and he 
set forth a bill which would accomplish this purpose. 

Senator Magnuson. I want to say at this point, Mr. Rice, that I have 
no pride of authorship in 1878. I just want to help you get this matter 
straightened around, so you may substitute anything you want. 

Mr. Rice. We felt except for the appropriation matter, which Mr. 
Morgan covered, that the Comptroller General’s bill did what we felt 
had to be done, and in the interest of getting some agreement here, we 
would like to go along with that bill. 

Probably this is the first time that anybody in the ship owners’ 
group has ever agreed with the Comptroller General. 

Senator Magnuson. Do you agree with Mr. Morgan’s suggestion of 
the language which would cut out the rider? 

Mr. Rice. I think that should be done. We have consistently main- 
tained that that rider was inappropriate in an appropriation bill, 
and we feel very strongly about it. 

Senator Magnuson. In other words, the rider, of course, if we 
passed this bill, wouldn’t go out until this bill was passed, and there- 
fore there would be an adequate method, substitute method, which 
would take care of what probably some people think the rider now 
takes care of. 

Mr. Rice. Well, the rider, of course, covers both insurance and requi- 
sition payments. I think both of them should be eliminated. 

However, if the situation should arise that the Appropriations 
Committee continues to put in such a rider and it passes, I think 
your committee and you, who are on that committee, should see that 
all reference to insurance is eliminated from that. I think that that 
itself is taken care of here in this bill or the bills that are recommended 
here. 

[ would like to comment briefly on the report of the Secretary of 
Commerce to the House Committee on Merchant Marine and Fisheries 
on H. R, 4665, which also has just been released. It appears to us that 
the proposal in this report to have a permanent valuation fixed by the 
Secretary fails to meet the fundamental issue I have referred to be- 
fore. That is, the right of the shipowner to go to the courts if he be- 
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lieves he has not been given “just compensation” or a “fair and 
reasonable” valuation. Mr. Weeks also suggested that such a right 
would “encourage litigation” against the Government. I can only 
point out that the figures he cites fail to bear this out. If 95 percent 
of the requisition cases under section 902 during World War II were 
settled without resort to the courts, certainly the right to sue for “just 
compensation” cannot be said to encourage litigation. 

The suggestions which we have to offer do not go to the substance 
of the bill proposed by the Comptroller General. They are as follows: 

(1) It is recommended that the amendment of section 1209 (a) (1) 
of the Merchant Marine Act as proposed by the Comptroller General 
be further revised by inserting at the very beginning thereof the words 
“Subject to the provisions of paragr: - h (2) of this subsection (a). 
These words appear in 8. 1878, and we believe that they more carefully 
define the authority of the Secretary of Commerce. 

2) It is recommended that the first sentence of subsection (a) (2) 
be revised by adding the words “as determined by the Secretary” 
after the word “insured” so that such subsection will read: 

(2) In respect of hull insurance, the valuation in the policy for actual or 
constructive total loss of the vessel insured, as determined by the Secretary, 
shall not exceed. 

This suggestion is merely to conform the language of the amendment 
to the language later used, and I think this was merely a clerical error 
in the transe ribing. 

(3) It is additionally recommended that subsection (a) (2) be 
revised in such a manner as to make it clear that the valuation for a 
vessel constructed with the aid of a construction-differential subsidy 
will not be limited to an amount which would be received under 
section 802 in the case of an actual requisition. Under the existing 
law there is no such limitation and it appears appropriate that in 
the case of voluntary insurance a shipowner should not be held down 
to a valuation which represented depreciated book value. 

I am sure that the Comptroller General did not intend any such 
result. 

This purpose can best. be achieved by changing the references to 
section 902 in the proposed subsection to read “section 902 (a).” 

(4) It is recommended that a new section be added to the bill so 
as to strike out section 1214 of the Merchant Marine Act, 1936, as 
amended. This section now reads: 

Section 1214. The authority of the Secretary to provide insurance and re 
insurance under this title shall expire 5 years from September 7, 1950 

Examination of the act. shows that in no event can the Secretary 
provide insurance without the approval of the President and in 
terested governmental agencies, and that, accordingly, there is no 
need for temporary legislative restrictions. It is our belief that 
this act is the kind that should be permanent, and we so recommend 
to your committee. In the event that you believe that some time limit 
should be placed upon the authority of the Secretary, we suggest, in 
view of present world conditions, that the period of the act be extended 
for not less than 10 years. 

(5) It is to be noted that the bill proposed by the Comptroller 
General does not include any provision which corresponds to section 
2 which appears in 8. 1878. The purpose of this section 2 was to re- 
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move the future effect of certain provisions which have been put in 
recent appropr: ations acts aur payments by the Secretary of 
Commerce in connection with vessels requisitioned or insured are 
limited by the Comptroller Gener: al’s interpretation of the meaning 
of “just compensation” under section 902 (a) of the Merchant Ma- 
rine Act 1936. As an industry we have consistently maintained that 
it was entirely unreasonable to restrict payments in such a manner. 
We do not take issue with whatever relationship may exist under other 
laws between the Comptroller General and the heads of the major 
governmental departments, but, as previously pointed out, it has al- 
ways been inherent in American law that “just compensation” is to 
be determined ultimately by the courts, not by the interpretation of an 
administrative officer. We therefore believe that your subcommittee 
should take this opportunity to correct the effect of faulty past legis- 
lation. We therefore recommend that provisions similar to section 
2 of S. 1878 be proposed by your committee as an addition to the bill 
suggested by the ¢ ‘omptroller General. In the event, however, that 
you do no see fit to take such action, we believe that you should author- 
ize the chairman of your committee to advise the chairman of the 
House and Senate committees considering any applicable appropria- 
tions bills that, under the terms of the bill you are recommending, it is 
unnecessary and would be improper to include any inference that 
payments of war risk insurance under your bill are to be limited by 
administrative interpretation contrary to the judgment of a court. 

Senator Magnuson. We are still getting down to a basic thing on 
just compensation being able to go to the courts under this proposal. 

Mr. Rice. Yes, sir. 

Senator Macnuson. I don’t think we should ever get away from 
that. 

Mr. Rice. No, sir. 

Senator Maenuson. And not by an interpretation of an Executive 
order, administrative order. 

Mr. Rice. I think there should be an opportunity to test it in the 
courts. 

Senator Magnuson. I must say that the General Accounting Office 
has tried to do that themselves here in their proposal. 

Mr. Rice. We have never agreed with what we have considered 
an arbitrary—— 

Senator Magnuson. Which I think is very laudable of them to come 
in and make those suggestions. 

Mr. Rice. Yes, sir; I think it is. On the other hand, they feel that 
they should also restrict the determination of value by the Secretary 
of Commerce for the initial figure. We think that the Secret ary is 
the man who should make that decision himself, and to that extent we 
go along with Mr. Ackerson’s position. 

Senator Magnuson. Well, we are now down to pretty much of an 
agreement on the General Accounting Office’s bill with certain sug- 
gested amendments, both by yourself and by Mr. Morgan, and the 
C were Dep: urtment is opposed to all of them. 

Mr. Casey, do you have anything more you want to add? 

Mr. C asEY. Yes, sir. 

Senator Magnuson. All right. 
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STATEMENT OF RALPH E. CASEY, ASSOCIATE GENERAL COUNSEL, 
GENERAL ACCOUNTING OFFICE—Continued 


Mr. Casry. First of all, Mr. Chairman, I think that possibly we 
ought to forget the terminology “General Accounting Office bill” from 
now on because—— 

Senator Magnuson. Just call it a bill. 

Mr. Casey. A bill. 

Senator Magnuson. We will call it a subcommittee proposal from 
here on in. 

Mr. Casey. All right. 

Inherent in the bill that we proposed was the continuance of the 
rider. Of course the industry would like to pick the bill apart and 
take the part they like and throw out the part they don’t like. That 
is Just natural, I suppose. 

I also want to comment on one statement in Mr. Morgan’s state- 
ment that is an erroneous interpretation of the Comptroller General’s 
position. I merely want to correct the record to that extent. 

Apparently he views the Comptroller General’s decision as requir- 
ing that the value of a vessel fixed now would have to be based on 
the December 16, 1950, valuation, even though it might be law. 

Now, of course, thet is completely erroneous. ‘The date of Decem- 
ber 16, 1950, is only significant for the purpose of determining pro- 
hibited enhancement under 902 (a). Naturally if the market value 
of the vessel is lower, that is the valuation that should be stated in 
the policy as of today. 

Senator Magnuson. In other words, you are attempting to use that 
date to determine this question of enhancement or nonenhancement ¢ 

Mr. Casey. That is all; not valuation. 

Senator Magnuson. Not the total valuation. 

Mr. Casry. Not the total. But let me point out, Mr. Chairman, 
this one thing that I believe is significant. The Maritime Commis- 
sion did give us, sometime last year, a proposed general order, and 
in their general order they had the valuations listed for all types of 
vessels as of December 16, 1950, and then they had the valuations 
listed for September 1952, and you could see from the valuations that 
they had listed that with two exceptions; that is, with the exception 
of two types of vessels, the valuations in September 1952 were equal 
to or lower than those on December 16, 1950, so far as the General 
Accounting Office was concerned, there was no enhancement in those 
types of vessels. 

ve, let us take the other two types of vessels. That was Liberty 
type vessels and 'T-2 tankers. 

For the Liberty type tanker, if my memory is correct, they said 
the valuation on December 16, 1950, was about $450,000. In Sep- 
tember 1952 it was $800,000. 

For a T-2 tanker it was $900,000 on December 16, 1950, and $2,500,- 
000 in September 1952. In other words, in the period on a T-2 tanker 
from December 1950 to September ao about 20 months, the vessel 
had gone from $900,000 to $2,500,000, 3 times its valuation. 

Senator Magnuson. That was because the tanker tonnage and the 
use you could put it—— 
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Mr. Casey. The outbreak of the Korean emergency and the fact 
that the Government needed tankers at that time to ship oil as they 
never needed them in the 5 years previous. 

In our view there certainly is enhancement there due to the national 

emergency: yet the maritime people that submitted this valuation 
came to the conclusion that since there was no taking, there could 
be no enhancement due to the causes necessitating the taking. 
There is the Interpretation that you are gomg to get if you elim- 
inate the General Accounting Office from the picture. You are going 
to vet them stating valuations over 3 times the amount of the valua- 
tion 20 months prey lous, 

Senator Macnuson. But let me ask you something as another basic 
question: If the Maritime Board should go that far out of line, isn’t 
that their responsibility ¢ 

Mr. Casey. We are in the picture no matter whether you eliminate 
that rider or not because we have the function— 

Senator Magnuson. That is what I was going to say. I was going 
to add this: If they go that far wrong, you fellows can come along 
and say, “Here, this is wrong,’ anyway. You don’t have to have 
that rider. 

Mr. Casey. Exactly; that is right. All that rider does is to tell 
them to pay attention to us in the beginning. Let us not have a fuss 
afterward. Let us decide it in the beginning In other words, our 
function is not just. to keep the books and records. Our function is 
to audit the expenditures of the executive agencies. Whether they 
pay attention to our decisions in advance or whether they go ahead 
and make the payments, we have an authority and a function to dis- 
allow credit for those payments afterward if they are excessive and 
legal. 

Senator Magnuson. Well, if they are illegal, but not if—if I give 
the Secretary of Commerce authority, blanket authority, to value 
ships, and he values them wrong—or maybe excessively—not illegally, 
but maybe you don’t agree with his figure, I think that is his responsi- 
bility, not yours. 

Mr. Casry. I do, too, but you haven’t given him a blank check in 
this case. You put him subject to 902 (a) which has a limitation in 
there. 

Senator Magnuson. I said if we should do it. We haven’t done 
that. 

Mr. Casry. Exactly. 

Senator Magnuson. Therefore you have to watch whether he is 
legally following the precepts of 902 (a). 

Mr. Casry. In other words, in order to get us out of the picture, 
you have to go further than take that appropriation rider out. 

Senator Magnuson. Nobody wants to get you out of the picture. 
We are trying to clear this up so it will be easier for everybody to 
arrive at just values. 

Mr. Casry. If you don’t want to take us out of the picture and you 
leave the rider in there, there is no disagreement among us. 

Senator Magnuson. We ought to put it into the legislation, not in 
an appropriation bill. 

Mr. Casey. Let us write it into the bill. Then they will pay atten- 
tion to the General Accounting Office in advance. ; 

Senator Magnuson. They are supposed to anyway. 
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Mr. Casry. Let us put it in there so that there will be no mistake 
about it. 

Senator Magnuson. They are supposed to anyway. 

Mr. Casey. One other exception: In an effort to be fair and to give 
the shipowners a right to go to court, we came up with this proposal 
which, strange as it may seem, is at variance with the executive 
branch’s proposal, but here in Mr. Rice’s proposal I find another at- 
tempt to take the cream off the bottle and throw the rest of it away. 
They don’t want to restrict an 802 vessel—and that kind of a vessel, 
Mr. Chairman, is one that the Government had paid a construction 
subsidy on; in other words, it was a vessel that was built by the Gov- 
ernment and sold to the owner for less than the cost, some probably 
10 percent less. In that type vessel the law provides in 802 that if 
the Government ever needs that vessel in time of emergency, all 
they are paying for is the book value of the vessel. ‘That is one of 
the conditions on which he gets that subsidy. He knows that in ad- 
vance. He knows if there is an emergency and the Government needs 
that vessel, all he is going to get for it is the book value. However, 
they say, in the case of insurance they want to get more than the book 
value. They want to get the market value in the case of insurance. 
What is the logic between giving him market value in case of insur- 
ance and only book value in the case of requisition ? 

In other words, I already covered the situation that I thought was 
inequitable— 

Senator Magnuson. Because loss and requisition are two entirely 
different things to the owner. Requisition is a prime necessity. In 
other words, we go out and take boats: we need them for the national 
defense. A loss is something that is beyond the control of anybody, 
and he loses his property. 

Mr. Casey. He loses his property. 

Senator MaGnuson. And the right to use it—— 

Mr. Casry. All he loses is the book value of that. vessel, because that 
is all the Government could get if they took it away from him. 

Senator Macnuson. I can’t agree with you there. He loses the book 
value of the ship. Suppose I go out and ‘build a ship and have taken 
advantage of the maritime laws which Congress has laid down as a 
policy and get a construction subsidy. I can lose on that ship, but 1 
might take a chance. It turns out that the book value of that ship, its 
earning capacity, is much greater than its book value, and that it is 
worth more tome. When you requisition it, it is like drafting me, but 
when I lose it I have lost my ability to make a living with that ship. 

Mr. Casry. Mr. Chairman, let me explain. 

Senator Macnuson. When you requisition a ship, you draft it. 

Mr. Casey. If they requisitioned one of the vessels, like the steam- 
chip America, if they requisition the title they only give him book 
value. If they just take the use of it and give him a charter, they base 
the charter rate on the book value of the vessel, that is all he gets. 

Senator Maanuson. That is right. 

Mr. Casey. We went further than 

Senator Magnuson. That is on the same theory as if I am worth 
$10,000 a year, and you just grab me and pay me $90 a month as a 
private, the same thing with the ship. 

Mr. Casey. As a matter of fact, that is the philosophy under the 
enhancement clause, too. 
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Senator Magnuson. I think that is right. 

Mr. Casey. When the Government has to take it in time of neces- 
sity, they only pay him a fair value. 

Senator Magnuson. I know when a man loses his ship a loss is a 
different thing. Nobody deliberately went out and did that. 

Mr. Casey. The insurance that the Government provides is some- 
thing that the Government is setting the terms under which they will 
give him insurance. It is something the Government doesn’t have to 
do. The *y are doing it to protect the merchant marine in time of war 
when he can’t get it in the commercial market. 

Now, that is the theory on which the Department of Commerce 
says, “Let us keep them out _of the court. We will set the terms by 
which he gets the en e. 

Senator Macnuson. I don’t think the subsidy should enter into the 
picture at all, because that has been laid down as a matter of policy 
by Congress. We are doing that so we can keep a merchant marine. 

Mr. Casey. Without engaging in any extended argument on this 
point, I merely want to make it clear that Mr. Rice said apparently 
the Comptroller General didn’t intend this. I want to say in my 
opinion he did intend that. 802 values be inserted in insurance policies 
for 802 ships. 

I think that is all I have. 

Senator Macnuson. I want to thank you, Mr. Casey, and I think 
it is very laudable. Again I will say you fellows are trying to work 
this out, and you have come up with a proposal. We won't refer to 
it as an Accounting Office proposal any more. We will call it the 
subcommittee proposal. 

Mr. Casry. However, if you write the rider into the bill, you can 
still refer to it as the General Accounting Office proposal. 

Senator Magnuson. Well, I might ‘want to write the rider into 
the bill, but I don’t think it belongs in an appropriation bill. 

Off the record. 

(Discussion off the record.) 

Senator Macnuson. I will leave the record open here for a few 
days in case anybody has anything else. 

Mr. Ralph B. Dewey’s statement may be included in the record. 

(The statement of Mr. Ralph B. Dewey, W: ashington representative 
of ie Pacific American Steamship Association, is as follows :) 


STATEMENT OF PACIFIC AMERICAN STEAMSHIP ASSOCIATION ON 8S, 1148 War Risk 
INSURANCE—J UST COMPENSATION 


My name is Ralph B. Dewey. I am Washington representative of the Pacific 
American Steamship Association, a nonprofit association of the 12 principal 
American flag steamship lines serving the Pacific coast. My appearance at these 
proceedings is for the purpose of urging early action by this subcommittee to 
report favorably 8. 1148, a bill whose effect would be to restore to judicial 
review claims arising under war risk insurance contracts held by the Govern- 
ment, 

At the outset it seems to be of overriding importance to recognize that the 
legislation is necessary at this time for one simple reason—the statute which 
gives authority to war risk coverage by the Government has been contravened 
by subsequent legislation in various appropriations acts. And, as is so often 
the case when we have legislation through appropriations, it becomes almost 
impossible for the agency responsible for administering the statutes or the 
citizens who must live under them to know their prerogatives, their responsi- 
bitities, or the true limits of the administering agency’s jurisdiction. It is 
indeed encouraging to see the members of the Interstate and Foreign Commerce 
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Committee coming to grips with this disease whenever and wherever it occurs, 
This subject legislation, if its passage were to have no other purpose than to 
restore to the appropriate congressional committee their right to review, inves- 
tigate and pass upon matters which are within their jurisdiction, should be 
considered important legislation. 

As the members of the committee are well aware, the passage of the War Risk 
Insurance Act in 1950 (Public Law 763, 8lst Cong.) was precipitated by the 
announcement by both American and British hull underwriters that henceforth 
the coverage of war risk under the “free of capture and seizure” clauses in hull 
contracts would expire 48 hours after the outbreak of hostilities between any 
2 of the 4 great powers—that is, Great Britain, France, United States, and 
Russia. It became imperative that if the private ship operator were to remain 
in business under such circumstances, Congress would have to step into the 
picture and assume the hull and cargo risk at the point where private under- 
writers relinquished their coverage—that is, 48 hours after the outbreak of 
hostilities. 

Since the passage of the War Risk Insurance Act, a conflict has arisen as to the 
amount of claims payable by the Maritime Administration for total or construc- 
tive total losses. This conflict arises from the language in several appropria- 
tions laws (Independent Offices Appropriation Acts of 1953, 1952, Third Sup- 
plemental Appropriation Act, 1951) wherein it is provided that no money made 
available by these appropriations acts or any other act shall be used in payment 
for a vessel which was requisitioned, purchased, or lost while insured by the 
Government, unless the price to be paid is computed in accordance with section 
902 (a) of the Merchant Marine Act, 1936, as that section is interpreted by the 
General Accounting Office. [Emphasis supplied.] This language in the appro- 
priations laws is in obvious conflict with the War Risk Insurance Act itself 
wherein it is provided (sec. 1209 (a) ) that with respect to a vessel insured under 
the war-risk insurance program, the Secretary of Commerce may not pay a claim 
for an amount in excess of the vessel's “fair and reasonable value” as deter- 
mined by the Federal Maritime Board. 

The focal point of the dilemma, as far as the shipowners have been concerned, 
is the Maritime Administration’s General Order 75 which implemented the 
provisions of the War Risk Insurance Act and provides a form of application 
of a war-risk binder. This binder, because of the above-outlined conflicting laws 
as to adjustment of claims, is of such indefinite nature as to require the ship- 
owner to agree that regardless of the amount of premium he pays at the time of 
attachment of the binder, that the compensation he receives if the vessel is lost 
will be limited to the amount the Maritime Administration is authorized to pay 
under the appropriations acts; or to put it another way, the compensation which 
the General Accounting Office determines to be just compensation. In effect, the 
shipowner is required to waive his rights to judicial review of his claim as pro- 
vided in section 1212 of the act and instead agrees to accept, without appeal, a 
sum to be computed at some indefinite future time in accordance with the inter- 
pretation of just compensation under section 902 by the General Accounting Office. 

The language of S. 1148 would restore to the jurisdiction of the admiralty 
courts the interpretation of just compensation in the event of a total or con- 
structive total loss of a vessel. The bill would accomplish this by doing two 
principal things: (1) Remove the limiting language of the Appropriations Acts 
by striking out “by this or any other act” and inserting in lieu thereof “by 
this act or any act enacted prior to the date of the enactment of his act” 
(the War Risk Insurance Act predates the Appropriations Acts in question) ; 
and (2) deleting the clause in section 1209 (a) of the War Risk Insurance Act 
which provides that the Secretary of Commerce may not pay a total-loss claim 
in excess of the “fair and reasonable value’ as determined by the Federal 
Maritime Board and inserting in its place language providing that the total 
loss valuation in the policy shall be an amount equal to the “just compensation” 
which the court (if the policyholder decides to sue the United States) deter- 
mines would have been payable if the vessel had been requisitioned for title 
under section 902 at the time of the attachment of the policy. The assured 
would still be required to pay premiums on the “fair and reasonable” value 
as determined by the Secretary of Commerce even if he rejected such valuation, 
but the premiums would be adjusted on the basis of the valuation as finally 
determined by court action. 

It is manifestly unfair for the Government to continue any longer to collect 
insurance premiums on these war-risk binders without any assurances to the 
policyholder that the face value of the policy will be the amount by which he 
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will be indemnified. As long as the Government's liability remains unsettled, 
the “agreed” dollar value stated in the binder is a snare and a delusion. SS. 1148 
deals directly with this problem by reducing the number of administrative 
agencies controlling the valuation standards for total-loss purposes, by remov- 
ing the “fair and reasonable” determination by the Federal Maritime Board 
and concentrating such determination in the Secretary of Commerce; and tak- 
ing away from the General Accounting Office the interpretation of just com- 
pensation as provided in section 902 and placing it in the hands of the courts. 
This should clear the way for the Secretary of Commerce to make determi- 
nations of “fair and reasonable” values at the time that the risks attach so 
that the Government and the policyholder will know in advance the agreed 
value upon which premiums are being paid 

It is the opinion of the members of Pacific American Steamship Association, 
whose ships are covered by these war-risk binders, that the passage of S. 1148 
will in no way lower the standards by which the Government is now protected. 
It is an essential piece of legislation to the owners of merchant vessels under the 
American flag. 


Senator Magnuson. I don’t know when we will get at this thing 
in the full committee. We are going to try to get these maritime 
bills all going here because we don’t have too much time. 

[ can assure you that when that rider comes over, I wouldn’t do 
anything drastic about it until we get something worked out here to 
the satisfaction of everybody. 

That is all. 


(Whereupon, at 11:50 a. m., the hearing was adjourned.) 
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